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Since the passage of the war revenue tax 
there has been considerable contention be- 
tween express companies and their patrons as 
to who should affix and pay for the stamp re- 
quired by that act to be attached to each re- 
ceipt issued for packages presented for ship- 
ment. The language of the act seemed to 
leave no doubt in the minds of the public 
generally, that it was the intention of con- 
gress to make the express companies pay for 
such stamps, and their refusal so to do has 
occasioned much surprise and given rise to 
considerable litigation, resulting, in most in- 
stances, unfavorably to the express compan- 
ies. The latest and perhaps one of the best 
‘considered cases on the subject has been de- 
cided by the Supreme Court of Michigan— 
Atty.-Gen. v. American Exp. Co., 77 N. W. 
Rep. 317. There it was held that under Act 
Cong. June 13, 1898, Schedule A, requiring 
every express company to issue to every ship- 
per a bill of lading for each shipment, to which 
bill of lading and a duplicate thereof shall be 
attached and canceled a stamp of the value of 
one cent, and making the carrier liable, un- 
der a heavy penalty, for failure to issue the 
receipt, it is the duty of the company to affix 
the stamp without requiring the shipper to 
pay therefor; and that the act of an express 
company in advancing the charges one cent 
on each package consigned to it to be shipped, 
without reference to its size or weight, or the 
distance to be carried, is not a valid increase 
of rates, but is an attempt to make the ship- 
pers pay the stamp tax, which Act Cong. 
June 13, 1898, requires the company to pay. 
It was also held that a petition to compel an 
express company doing business in Michigan 
to accept and carry the goods tendered it for 
shipment when the regular charges are paid 
or tendered, which involves a controversy as 
to whether the shipper or the company shall 
bear the expense of the stamp required by 
the war revenue law, is within the jurisdiction 
of the State courts; and that mandamus lies, 
on application of the attorney-general, to 
compel an express company to discharge the 
duties imposed on it by law in regard to re- 
ceiving and carrying property. 





One of our many friends in Chicego has 
called our attention to a recent interesting de- 
cision by Judge Gibbons of the circuit court 
of that city. The case is People ex rel. Corri- 
don v. McClaughrey, and the chief point de- 
cided was as to effect of a separation of the 
jury after rendering a sealed verdict in a 
criminal trial. The record in the case showed 
that the jury was permitted to separate by 
consent of the prisoner and the polling of the 
jury was waived by him. The jury after due 
deliberation agreed upon a verdict, finding 
the defendant guilty as charged in the indict- 
ment, sealed the verdict and separated and it 
was delivered, in open court, to the clerk the 
next morning. But the jury was not present, 
was not again assembled or called together. 
After the jurors separated the night before, 
they were not again called together in the 
case. It was admitted in behalf of the State 
that if the prisoner in the case was in jeop- 
ardy, in the sense that if the supreme court 
on a writ of error should reverse the case, 
and remand the prisoner for trial, and that a 
plea of former jeopardy could be successfully 
interposed by the defendant upon such trial, 
that the lower court had the power, and it was 
its duty to discharge the prisoner from his il- 
legal imprisonment; in other words, that 
while the lower court is not a court of review 
in habeas corpus proceedings, if the case 
is such that nothing would be left for the su- 
preme court to do, but to order the discharge 
of the prisoner, on reversing the case, or if 
nothing was left to be done, but to file a plea 
of former jeopardy, and that plea could 
be sustained upon the evidence and upon the 
law, then, that the lower court has the power, 
and itis its duty to discharge the prisoner. 
The*court, in a lucid opinion, held that the 
facts constituted former jeopardy, and, there- 
fore, discharged the prisoner. An interest- 
ing point not referred to in the opinion, is 
that the clerk’s record showed that the jury 
were present and rendered their verdict in 
open court. The sworn petition of the re- 
lator sets forth that the jury were not present 
as a jury, but individual members thereof 
were mingled indiscriminately among the by- 
standers. Objection was made at the time of 
the entry of the verdict on the record on the 
ground that the jury were absent. This ob- 
jection was by the trial judge, overruled, and 
in like manner a subsequent motion to dis- 
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charge was overruled. Thereupon a bill of 
exceptions was presented to the trial judge 
which was not signed until six weeks there- 
after, and in the meantime the prisoner was 
taken to the penitentiary. It is on the 
strength of this bill of exceptions that the re- 
lator was enabled under the decisions of the 
State of Illinois to contradict the clerk’s 
record. 





NOTES OF IMPORTANT DECISIONS. 


ApPrEAL—HABEAS CORPUS — JURISDICTION OF 
FEDERAL CouRTsS — INJUNCTION RESTRAINING 
CRIMINAL PROSECUTION.—T'be Supreme Court 
of the United States, in Harkrader v. Wadley, 19 
S. C. Rep. 119, recently decided some interesting 
questions in relation to appeals in habeas corpus 
cases and the jurisdiction of federal courts in rela- 
tion thereto. The points decided by the court 
were as follows: 1. Although a writ of habeas 
corpus is granted by a circuit judge at chambers, 
an appeal lies where the final order, overruling 
the return and discharging the prisoner, was made 
by the court at astated term. 2. An order made 
in habeas corpus proceedings discharging a pris- 
oner from custody is a tinal judgment, from which 
an appeal lies. 3. Where the record onan ap- 
peal shows that the case plainly involves the ju- 
risdiction of a circuit court of the United States 
to discharge from custody, on a writ of habeas cor- 
pus, a prisoner confined under an indictment in a 
State court, 1t is immaterial that the certiticate 
does not expressly state the jurisdictional ques- 
tion involved. 4. Where the record shows the 
filing of a petition for an appeal, its allowance, 
the filing and approval ofa bond containing a 
recital that the appellant had obtained an appeal 
and filed a copy thereof in the clerk’s offive, and 
the service and filing of the citation, it sufficiently 
shows that the appeal as allowed was duly filed. 
5. A courtof equity, although having jurisdiction 
over person and property in a case pending before 
it, is not thereby vested with jurisdiction over 
crimes committed in dealing with such property 
by a party before the civil suit was brought, and 
cannot restrain, by injunction, proceedings regu- 
larly brought in a criminal court having jurisdic- 
tion of the crime and of the accused. 6. The doc- 
trine that, where the jurisdiction of a federal court 
first attaches to a matter of which it has concur- 
rent jurisdiction with the courts of a State, it will 
hold such matter to the exclusion of the State 
courts, does not give a circuit court of the United 
States, which has in a suit in equity taken charge 
of the affairs and assets of a corporation, jurisdic- 
tion to grant an injunction restraining the prose- 
cution in a State court of an officer of the corpo- 
ration for embezzlement committed in connection 
with the affairs of such corporation, upon an in- 
dictment regularly found under a valid law of the 





State, nor has such court the power by writ of 
habeas corpus to discharge such indicted official 
from the custody of the State officers. 7. A fed- 
eral court has no jurisdiction to grant an injune- 
tion to restrain a prosecuting attorney of a State 
from prosecuting an indictment regularly found 
under a State statute conceded to be valid. In 
such case the injunction is virtually against the 
State itself. 8. The fact that improper evidence 
was considered by a grand jury, and an indict- 
ment based thereon, does not afford ground for 
the release of the defendant on habeas corpus bya 
court having no control or jurisdiction over the 
proceedings. 





CONTRACT FOR PUBLIC WORK—EMPLOYMENT 
OF UNION LABOR — INJUNCTION BY TAXPAYER— 
Boakb OF EDUCATION — POWERs.—It is decided 
by the Supreme Court of Illinois, in Adams y, 
Breman, 52 N. E. Rep. 314, that a board of educa- 
tion has no right to stipulate in a contract for im- 
provements that none but union labor shall be 
employed by the contractor, particularly where it 
appears that the result thereof is to increase the 
cost of the work; that a board of education can 
exercise no greater power than the legislature can 
confer upon it, and that injunction will lie at the 
instance of a taxpayer to prevent the execution of 
a contract for public improvements stipulating 
that the contractor shall employ none but union 
labor. The court says in part: ‘The board of 
education of the city of Chicago is a public cor- 
poration, created by legislative authority as an 
agent of the State for the purpose of maintaining 
public schools and school buildings within that 
subdivision of the State. For the purposes of that 
function, it receives from the taxpayers, and holds 
as a trustee, the school fund, and is bound to ad- 
minister it for the benefit of the beneficiaries of 
the trust. The taxpayers are, in equity, the own- 
ers of the fund, and the board can only hold and 
apply it to legitimate purposes of the trust. ‘The 
law is established, beyond doubt or controversy, 
that a bill to enjoin public officers so situated from 
misappropriating the fund in their charge is a 
proper remedy for a taxpayer. Courts of chan- 
cery will interfere to restrain such authorities 
from a misuse of the fund intrusted to them, or 
its appropriation to a purpose not warranted by 
law. Colton v. Hanchett, 13 Ill. 615; Perry v. 
Kinnear, 42 I]. 160; Beauchamp v. Supervisors, 
45 Ill. 274; Jackson v. Norris, 72 Ill. 364; Board v. 
Weider, 64 Ill. 427; Chestnutwood v. Hood, 68 Ill. 
132; Wright v. Bishop, 88 Ill. 302; Board v. Ar- 
nold, 112 I]. 11; Stevens v. Training School, 144 
Ill. 336, 32 N. E. Rep. 962. 

“The bill charges that this board has negotiated 
a sort of treaty with the Building Trades Council, 
a private organization, representing particular 
laborers or associations of workmen, and consti- 
tuted for the furtherance of the interests of such 
laborers and workmen, the effect of which is te 
give those persons a monopoly of the work to be 
done for the public under the charge of the board. 
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The record of the board shows an application by 
a committee of this Building Trades Council for 
the adoption of the provision in question. The 
provision was adopted by resolution of the board, 
with an agreement on the part of the Building 
Trades Council to call off a strike, and a reason 
given in the application to the board for the adop- 
tion of the clause was that it would do away with 
strikes upon school buildings, and thereby save 
the board much annoyance and delay. Ordinarily, 
the restraining power of a court of equity should 
be directed against the enforcement, rather than 
the passage, of unauthorized orders and resolu- 
tions; and, if this resolution was unlawful, it is a 
proper time to enjoin itsenforcement when a con- 
tract like the one in question is made under it. 
Stevens v. Training School, supra. In the execu- 
tion of this agreement and resolution, the board 
of education assumed to let the contract to the 
defendant Knisely, witb the stipulation that none 
but members of the associations in question should 
be employed, and at an expense of $190 more than 
would be required to fulfill the same contract 
without the restriction. ‘The two bids were made 
by the same contractor, with the same respon- 
sibility in either instance, and who was prepared 
to perform the contract as fully and well under 
one stipulation as the other. The award to him 
was therefore not made in view of any question of 
responsibility as a bidder, but solely to carry out 
the agreement. 

“It is plain that the rule adopted by the board 
and included in this contract is a discrimination 
between different classes of citizens, and of sucha 
nature as to restrict competition and to increase 
the cost of work. It is unquestionable that if the 
legislature should enact a statute containing the 
same provision as this contract in regard to any 
work to be done for boards of education, or if they 
should, by a statute, undertake to require this 
board, as the agency of the State in the manage- 
ment of school affairs in the city of Chicago, to 
adopt such a rule or insert such a clause in its con- 
tracts, or should undertake to authorize it to do 
80, the provision would be absolutely null and 
void, as in conflict with the constitution of the 
State. If sucha restriction were sought to be en- 
forced by any law of the State, it would constitute 
an infringement upon the constitutional rights of 
citizens, so that the State, in its sovereign capac- 
Ity, through its legislature, could not enact such 
aprovision. Millett v. People, 117 Ill. 294, 7 N. 
E. Rep. 631; Frorer v. People, 141 Ill. 171, 31 N. 
E. Rep. 395; Braceville Coal Co. v. People, 147 
lll. 66, 35 N. E. Rep. 62; Ramsey v. People, 142 
lll. 880, 32 N. E. Rep. 364; Ritchie v. People, 155 
Ill. 98,40 N. E. Rep. 454; People v. Chicago Live- 
Stock Exchange, 170 Ill. 556, 48 N. E. Rep. 1062. 
There is no more reason or justification for such a 
contract as this than there would be for a provis- 
ion that no one should be employed except mem- 
bers of some particular party or church. In any 
such case it might be said that the board enter- 
tained a bona fide opinion that the members of 





some political party were more intelligent and 
better capable of performing the work, so that 
better results would be attained; or that the mem- 
bers of a church, on account of their higher stand- 
ard of morality, would more faithfully and con- 
scientiously carry out the contract. The fact that 
the board may have been of the opinion that its 
action was for the benefit of the public cannot 
afford a justification for limiting competition in 
bidders, and requiring them to abandon the right 
to contract with whomsoever they may choose for 
the performance of the work. 

“There seems, however, to be a claim that the 
board of education, although it could not be law- 
fully required or authorized to make such a con- 
tract, may have some sort of discretion to do so; 
and the only question in the case on the subject of 
the validity of such contract is whether the board 
possesses power beyond that of the legislature, in 
which is vested the entire legislative authority of 
the State. Upon what theory it could be claimed 
that this board of education, which exercises 
merely the function of the State in maintaining 
public schools within a limited portion of the 
State, can possess either power or discretion which 
the State in its sovereign capacity could not con- 
fer upon it, we ard unable to imagine. No argu- 
ment is made which would justify such a conclu- 
sion. There can be no greater power of the board 
to act of its own motion than by virtue of positive 
law. The results in either case are equally in con- 
flict with the organic law, and, such legislation, 
contract, or action, whatever form it may take, is 
void. Nor can the fact, if it be a fact, that an in- 
dividual might make such a bargain, authorize 
these public officers exercising a public trust to 
do so. The individual may, if he chooses, give 
away his money; but the public officer, acting as 
a trustee, has no such liberty, and no right to sur- 
render to a committee or any one else the rights 
of those for whom he acts. 

“The complainant, as a taxpayer, isa proper 
party to question the action of the board. The 
contract containing the illegal provision was en- 
tered into voluntarily by the contractor, in pur- 
suance of his alternative propositions submitted 
to the board. There is injury to the taxpayer on 
account of the unlawful agreement, and he is not 
deprived of a remedy for his wrong because neither 
the contractor nor any excluded laborer has ques- 
tioned the contract. 

“There is another ground upon which com- 
plainant has an undoubted right to maintain the 
bill, and that the contract tends to create a mo- 
nopoly, and to restrict competition in bidding for 
work. ‘The board of education may stipulate for 
the quality of material to be furnished and the 
degree of skill required in workmanship; buta 
provision that the work shall only be done by cer- 
tain persons or classes of persons, members of 
certain societies, necessarily creates a monopoly 
in their favor. The effect of the provision is to 
limit competition by preventing contractors from 
employing any except certain persons, and by ex- 
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cluding therefrom all others engaged in the same 
work, and such a provision is illegal and void. A 
taxpayer may resist an attempted appropriation 
of his money in execution of sucha contract. 
Fishburn vy. City of Chicago, 171 Ill. 338, 49 N. E. 
Rep. 532.”’ 





GUARANTY — STATUTE OF LIMITATIONS.—In 
Lehigh Coal & Navigation Co. v. Blakeslee, 41 
Atl. Rep. 992, it appeared that defendant, in good 
faith, on the representation of a person in whom 
he had entire confidence, guarantied a signature 
purporting to be the signature of B to an irrevo- 
cable power of attorney to transfer certain shares 
of stock of plaintiff company. ‘The signature was 
forged. The stock was shortly afterwards trans- 
ferred by the company. More than seven years 
thereafter, suit was brought on the guaranty. It 
was held that limitations ran from the date of the 
guaranty, since the implied promise of the guar- 
antor was broken when it was made. The court 
adopted, with approval, the opinion of the lower 
court as follows: ‘Diligent search by the coun- 
sel for both parties, as well as myself, has not 
been rewarded by finding any case exactly like it 
upon the facts, so that we are without authority 
on the question. The plaintiffrelies on the anal- 
ogies furnished in actions on warranties of title 
in deeds of conveyance, on which the decisions 
are that no action can be maintained on a war- 
ranty until actual eviction under a superior title, 
as was held in Knepper v. Kurtz, 58 Pa. St. 480. 
But warranties are contained in deeds, which are 
writings sealed and delivered, and the statute of 
limitations does not apply to actions on sealed 
instruments. Al] that the cases on warranties de- 
cide is that there is no breach until eviction, and 
therefore no right to sue until eviction, so that 
we cannot get any aid from cases of that kind. 
Nor do actions between creditors of a principal 
and his surety, or by creditors against partners, 
throw any light on the subject. Here the defend- 
ant is a mere voluntary guarantor. When does 
the statute begin to run against a guaranty—from 
its date or from the creation of a debt or obliga- 
tion by giving credit or acting under the guar- 
anty? The nearest case we can find on this sub- 
ject is Meade v. MeDowell, 5 Bin. 195, in which 
it was held that if A guaranties to B the perform- 
ance of any contract he may make with C, and 
six years elapse after a contract is made between 
B and C, and before the beginning of the suit 
against A on his guaranty, the statute of limita- 
tions is a good defense to the suit. There are 
several reasons for this. The guaranty is not un- 
der seal, and there is no element of fraud in the 
case. This last reason is important; for when a 
party does so positive an act as to satisfy a mort- 
gage by mistake,-not involving fraud, the statute 
of limitations is a complete bar. Binney’s Ap- 
peal, 116 Pa. St. 169,9 Atl. Rep. 186. Likewise 
is it in an action on a false certificate of search by 
a recorder of deeds. Owen v. Saving Fund, 97 
Pa. St. 47; Ashton v. Walton, 10 Wkly. Notes 





Cas. 452. There is no distinction between torts 
arising from contract (if we consider a guaranty 
in mistake to be a tort) and those which arise 
from official misconduct. ‘What was the cause 
of action, and when did it arise?’ said Gordon. J., 
in Owen v. Saving Fund, supra. ‘Undoubtedly, 
the cause of action was the issuing of the false 
certificate, and the right of action accrued to the 
party purchasing it just as soon as he parted with 
his money on the faith of it. * * * The com- 
mencement of the limitation is contemporaneous 
with the origin of the cause of action.’ A guar- 
anty of the genuineness of a signature which 
turns out to be a forgery isa false certificate; and 
when given in mistake, not involving fraud, there 
is nothing to take it out of the statute of limita- 
tions. In Howell v. Young, 5 Barn. & C. 289, 
which was «in action against an attorney em- 
ployed to ascertain whether a mortgage was a 
good security (that is, sufficient to secure a loan), 
for a loss which occurred by reason of the secu- 
rity being insufficient, it was held that an action 
may be commenced at once, although there has 
been no special damage; because special damage 
is a result, and not a cause of action. ‘There is 
not,’ said Bayley, J., ‘any substantial distinction 
between an action of assumpsit founded upon a 
promise, which the law implies, that a party will 
do that which he is legally liable to perform, and 
an action on the case, which is founded expressly 
upon a breach of duty. Whatever be the form of 
action, the breach of duty is substanially the 
cause of action. ‘That being so, the cause of ac- 
tion accrued at the time when the defendant took 
the bad and insufficient security. That was more 
than six years before the commencement of the 
action, which is consequently barred by the stat- 
ute of limitations.’ The case of Moore vy. Juve- 
nal, 92 Pa. St. 484 (an action against an attorney 
for failure to institute a suit until the cause of 
action was barred by the statute), is to the same 
effect. In Short v. McCarthy, 3 Barn. & Ald. 626, 
the action was for damages caused by the omis- 
sion or neglect of an attorney to make the search 
he was employed to make; and it was held that 
the statute barred an action brought more than 
six years after the omission, although it was not 
discovered within that time. It was said by 
Dallas, C. J., in Brown v. Howard, 2 Brod. & B. 
73, that a promise to obtain a good and sufficient 
security for money does not amount to a war- 
ranty. Ifa bank pays a check to a person pre- 
senting it with a forged indorsement of the payee’ 
name, both parties supposing the indorsement to 
be genuine, the right of action to recover back 
the money accrues at the date of the payment, 
and the statute of limitations begins to run from 
that date. Leather Manufacturers’ Bank v. Mer- 
chants’ Nat. Bank, 128 U.S. 26, 9 Sup. Ct. Rep. 
3. Allthe cases the other way were cited and 
overruled in that case. In Koch v. Melhorn, 2 
Pa. St. 89, it was decided that when a note is 
transferred by a debtor to his creditor in payment 
of a debt, with a guaranty that it is as good a8 
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gold, and will be paid when due, and it proves 
worthless, the contract is broken as soon as made, 
and the creditor is under no obligation to pursue 
the maker of the note. He may sue at once, and 
consequently the statute begins to run at once.” 

The supreme court added the following: ‘*That 
the question presented by the appeal was care- 
fully considered by the learned president of the 
common pleas clearly appears in his opinion. It 
is admitted therein that a diligent effort was made 
by court and counsel to find a case plainly corre- 
sponding in its facts with the case at bar, and 
that they were unable to do so. The counsel, 
however, cited cases in which they claimed that 
questions analogous to the question under consid- 
eration were discussed and determined. But 
these cases were not all alike in their facts. nor 
were the questions decided in them the same. 
The plaintiff relied upon one class of them as au- 
thority for its contention, and the defendant upon 
another class as furnishing a sufficient warrant 
for the judgment he obtained. Many cases relat- 
ing to actions on warranties of title to real estate 
were cited by the former as establishing the famil- 
iar and well-settled rule that, ‘toobtain an action 
upon a covenant of general warranty, an actual 
eviction must be averred and proved.’ But it 
seems to us that these and other cases cited as 
authority for the plaintiff’s contention that the 
cause of action did not accrue until the 5th of 
November, 1897, are inapplicable to the case at 
bar. They are certainly unlike it in their facts, 
and the conclusions drawn from them and con- 
tended for by the plaintiff are seemingly not 
adapted to it. The cases cited by the defendant 
are not in their facts exactly like the casein hand, 
but there is a noticeable analogy between them 
and the latter. <A brief reference to a few of 
them will show their relation to, and bearing 
upon the present issue. 

“It was held in Meade v. McDowell, 5 Bin. 195, 
that if A guaranties to B the performance of any 
contract he may make with C, and six years 
elapse after the contract between B and ©, and 
before the bringing of any suit against A upon 
his guaranty, no acknowledgment of C subsequent 
to the contract can take the case out of the statute 
of limitations as to A. The statute ran from the 
making of the contract, and, as no suit was 
brought upon the guaranty within six years from 
that time, it was a bar to a subsequent suit. In 
Owen vy. Saving Fund, 97 Pa. St. 47, it was held: 
(1) That in an action upon the case against a re- 
corder of deeds, for damages suffered by reason 
of a false certificate of search given by the re- 
corder to the plaintiff, in the absence of fraud, 
the statute of limitations begins to run from the 
time when the search was given, and not from the 
development of the damages. (2) It is immate- 
rial that the party who received and paid for the 
search had no knowledge of its falsity or cause 
for injury until more than six years after it was 
given. The cause of action, within the meaning 
of the statute of limitations, was the issuing of 





the false certificate. The right of action accrued 
to the plaintiff as soon as it parted with its money 
on the faith of it, and from that period the statute 
began torun. (3) With reference to the statute 
of limitations, there is no distinction between 
trusts arising from contracts and those which 
arise from official misfeasance. In Binney’s Ap- 
peal, 116 Pa. St. 169, 9 Atl. Rep. 186, a party sat- 
isfied a mortgage by mistake in which there was 
no element of fraud. More than six years after 
the commission of the mistake, the party injured 
by it brought suit to which the statute of limita- 
tions was held to be a bar, although he had no 
knowledge of the mistake until the statute had 
run against it. In Moore vy. Juvenal, 92 Pa. St. 
484, it was said: (1) That in an action against an 
attorney at law for neglecting to prosecute a 
claim until it was barred by the statute of limita- 
tions, where there was no fraud or concealment 
on the part of the attorney, the plea of the bar of 
the statute is a good defense. (2) Where the 
declaration in such a case alleges a breach of 
duty, and a special consequential damage, the 
breach of the duty, and not the consequential 
damage, is the cause of the action, and the statute 
runs from the time of the former, and not from 
the time the special damage is revealed or be- 
comes definite. } 
‘These cases, together with the cases cited in 
them and in the opinion of the learned president 
of the court below, are believe1 to be applicable 
to the contention of the defendant in this” case.” 





CHATTEL MORTGAGE — FIXTURES.—In Ed- 
wards & Bradford Lumber Co. v. Rank, decided 
by the Supreme Court of Nebraska, it was held 
that where one purchases an engine with a view 
that it shall be placed in a flouring mill of which 
he is the owner, to propel the machinery therein, 
and he executes a chattel mortgage on such en- 
gine to secure the payment ofa portion of the 
purchase price, he thereby evinces his intention 
that the engine shall retain its status as personalty, 
even though physically attached to the freehold 
by such owner, and it will be so regarded by the 
courts whenever the rights of innocent third per- 
sons will not be prejudiced. The court said: 
‘The vendor and purchasers alike treated the en- 
gine as personalty, and no innocent third parties 
will be prejudiced by the court holding that the 
engine did not become a fixture and a part of the 
real estate. ‘The intention of the parties is a con- 
trolling consideration in determining whether the 
engine was personalty or a fixture. As was well 
said by Irving, C., in the course of his opinion 
upon the same subject in Elevator Co. v. Yates, 
77 N. W. Rep. 677, 55 Neb.—: ‘There is nothing 
in the nature of such machinery to stamp it as 
realty, under all circumstances. It may become 
so or not, according to circumstances. If a man 
sells bricks or nails or shingles for the purpose of 
erecting a house, these cannot, in their specific 
character, be continued, after such use, as person- 
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alty, because their very nature forbids such a re- 
sult. But when an article is of an ambiguous 
character, such that it may either remain person- 
alty or become attached to the freehold, much 
depends on the intention of the parties. This is 
especially true of trade fixtures and of machinery 
for trade purposes, where they may be removed 
without substantially impairing, not the property, 
taking its value with them remaining, but the 
property considered separately. There it is held 
that where the vendor and vendee agree that they 
shall remain personal property they do so, ualess 
perhaps where innocent purchasers have acquired 
rights in reliance upon their apparent character. 
From the large number of cases illustrating this 
principle, there may be cited the following, where 
the contest was between a vendor seeking to en- 
force the purchase price against the articles as 
personalty and an execution purchaser of the real 
estate: Sisson v. Hibbard, 75 N. Y. 542; Man- 
waring v. Jenison, 6] Mich. 117,27 N. W. Rep. 
899; Sword v. Low, 122 lll. 487,13 N. E. Rep. 
826.’ In Tifft v. Horton, 53 N. Y. 380, the court 
gave expression to the following: ‘It is well set- 
tled that chattels may be annexed to real estate 
and still retain their character as personal prop- 
erty. * * * It may in this case be conceded 
that, if there were no fact in it but the placing 
upon the premises of the engine and boilers in the 
manner in which they were attached thereto, they 
would have become fixtures, and would pass as a 
part of the realty. Butthe agreement of the then 
owner of the land and the plaintiff is express that 
they should be and remain personal property un- 
til the notes given therefor were paid, and by the 
same agreement power was given to the plaintiffs 
to enter upon the premises in certain contin- 
gencies, and to take and carry themaway. While 
there is no doubt but that the intention of the 
owner of the land was that the engine and boilers 
should ultimately become a part of the realty and 
be permanently affixed to it, this was subordinate 
to the prior intention expressed by the agreement. 
That fully shows her intention, and the intention 
of the plaintiffs, that the act of annexing them to 
the freehold should not change or take away the 
character of them as chattels until the price of 
them had been fully paid. * * * Butit is con- 
tended that where, in the solution of this question, 
the intention is a criterion, it must be the inten- 
tion of all those who are interested in the lands, 
and that here the defendants, prior mortgagees of 
the real estate, were interested, and have not ex- 
pressed nor shown such intention. It is not to be 
denied that, as a general rule, all fixtures put 
upon the land by the owner thereof, whether be- 
fore or after the execution of a mortgage upon it, 
become subject to the lien thereof; yet I do not 
think that the prior mortgagee of the realty can 
interpose, before foreclosure and sale, to prevent 
the carrying out of such an agreement as that in 
this case. Had the mortgagees taken their mort- 
gage upon the lands, after the boilers and engine 
had been placed thereon unier this agreement, 





they would have had no right to prevent the re- 
moval of them by the plaintiffs on the happening 
of the contingencies contemplated by it. The 
rights of a subsequent mortgagee are no greater 
than those of a subsequent grantee, and he, it is 
held, cannot claim the chattels thus annexed, and 
must seek his remedy for their removal by virtue 
of such an agreement upon the covenants in his 
conveyance of the lands. A prior mortgagee, 
who certainly has not been induced to enter into 
his relation to the lands by the presence thereon 
of the chattels in dispute subsequently annexed 
thereto has no greater right than a subsequent 
mortgagee. Neither could claim as subject to the 
lien of his mortgage personal property brought 
on to the premises with permission of the owner 
of the landand notall affixed thereto, nor can 
either claim personal property as so subject from 
the mere fact of the affixing, where, by the ex- 
press agreement of the owner of the fee and the 
owner of the chattel, its character as personal 
property was not to be changed, but was to con- 
tinue, and it to be subject toa right of removal 
by the owner of the chattel on failure of perform- 
ance of conditions.” The following authorities 
fully sustain the doctrine that the engine in ques- 
tion did not become a part of the real estate, and 
that the chattel mortgage given thereon to secure 
the payment of the balance of the purchase 
money is valid and binding: Ford vy. Cobb, 20 
N. Y. 344; Eaves v. Estes, 10 Kan. 314; Crippen 
v. Morrison, 13 Mich. 24; Buzzell v. Cummings 
(Vt.), 18 Atl. Rep. 93; Myrick v. Bill, 3 Dak. 284, 
17 N. W. Rep. 268; Simons v. Pierce, 16 Ohio St. 
215; Sword v. Low, 122 Ill. 487. 13 N. E. Rep. 
826; Tibbetts v. Moore, 23 Cal. 208: Bank v. El- 
more, 52 Iowa, 541,3 N. E. Rep. 547; Carpenter 
v. Walker (Mass.),5 N.E. Rep. 160. The decree, 
so far as it refuses the intervener a lien upon the 
engine and fixtures, is reversed, and the cause is 
remanded tothe court below to enter a decree 
foreclosing the chattel mortgage, giving the in- 
tervener the first and permanent lien on said en- 
gine.” 








IS THE LAW OF FIXTURES IRRECON- 
CILABLE: 


Mr. Ewell, in the preface of his work on 
Fixtures, says: ‘‘It is scarcely an exaggera- 
tion to state, as was observed by Bacon, J., 
in Noyes v. Terry,’ that. a judge might, in 
any given case, decide either way without 
much danger of having his judgment im- 
peached, or of failing to find some authority 
to supportit.’’ And again it is said:? ‘‘The 
student who seeks to determine a question 
relating to fixtures, has before him a task by 


1] Lans, 220. 
26 A. L. Rev. 412. 
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no means easy. He finds at once that the 
primary definitions are not merely vague but 
conflicting ; and, proceeding further, he meets 
avariety of ingenious theories and distinc- 
tions quite out of harmony with each other, 
and comptex in the extreme; and, finally, in 
his last-resort—the reports—he encounters a 
mass of heterogenous cases in which the ex- 
hausti riety of points of detail which have 
been mooted is only equalled by the variety 
of conclusions reached, so that he may be 
pardoned if he lays aside the problem as in- 
soluble from the excessive number of un- 
known quantities.’” In many of the reports 
we find similar statements relative to the con- 
fusion and uncertainty of this branch of the 
law. I believe, however, that the difficulty 
and confusion does not arise from any in- 
herent difficulty in the law itself, but from the 
frequent misapprehension of some of its fun- 
damental principles. The task, therefore, 
which I have assigned to myself, is to merely 
suggest (for space will not permit a full 
presentation) the true principles, and briefly 
notice the errors which have tended to ob- 
secure them. The word ‘‘fixture’’ is used 
with at least two meanings. It is used in 
some of the authorities to denote articles 
which were personal property, but which by 
annexation to the realty became part and 
parcel thereof, and therefore not removable 
against the will of the owner of the freehold. 
In others it is used to denote articles of per- 
sonal property which have been annexed or 
affixed to the realty, but which, notwithstand- 
ing such annexation, do not become part and 
parcel of the realty, and are, therefore, re- 
movable against the will of the owner of the 
freehold.’ I do not apprehend that the con- 
fusion existing in this branch of the law can 
be attributed to the ambiguity of the word 
“fixture,’’ as is stated in Teaff v. Hewitt,® 
because the material legal attributes which 
the word connotes is, in every particular case, 
understood ; these are the removability or ir- 
removability of the article in controversy. 
The question to be decided in all cases (at 


3 Thomas v. Davis, 76 Mo. 76; Erdman v. Moore, 58 
N. J. Law, 460, 33 Atl. Rep. 959; Wolford v. Baxter, 
21N. W. Rep. 744. 

4 Elwes vy. Maw, 3 East, 38; Teaff v. Hewitt, 1 Ohio 
St. 525; Walker v. Sherman, 20 Wend. 636. 

5 Teaff v. Hewitt, 1 Ohio St. 524; 8 Wait, Act. & 
Def., 168. 

61 Ohio St. 511. 





least in America, where removable annexa- 
tions are held to be personal property ; and it 
is so held in England, too, though some cases 
apparently hold that fixtures are real prop- 
erty until they are severed and removed from 
the realty, and that the right of removal is in 
the nature of a mere license), involving the 
law of fixtures, is whether the article is real 
or personal property; from which the ques- 
tion whether it is removable or irremovable, 
or whether it is the subject of a lien, and 
other questions, are readily inferred. I shall 
use the word fixture to indicate those articles 
which were personal chattels, but which, by 
annexation to the realty, became part and 
parcel thereof, and therefore not removable 
against the will of the owner of the freehold. 
‘It is in this sense that the term is used in 
far the greater part of the adjudicated 
cases.’’? If there is any one proposition in 
the law of fixtures that is well settled it is 
this: in order to constitute a fixture, an arti- 
cle of personal property must be actually an- 
nexed to the realty, with the intention to con- 
stitute a permanent accession to the freehold.® 
From this proposition taken as the premises, 
the theory of the law of fixtures may be de- 
duced. A fixture, then, is a creation; it is 
the result of two certain and defined acts,° 
the one the physical act of annexation, the 
other the mental act of intention. It follows, 
then, as the night follows the day, that in order 
to determine or prove whether an article in con- 
troversy is a fixture, we must determine or prove 
two facts, and two facts only ; these are, first, 
whether the article is annexed to the realty ; 
and, secondly, if annexed, whether it was an- 
nexed with the intention to constitute a per- 
manent accession thereto. Therefore, it in- 
evitably follows that all other rules relative 
to this branch of the law must be mere rules 

7 Teaff v. Hewitt, 1 Ohio St. 525. 

8 Stockwell v. Campbell, 39 Conn. 364; Capen v. 
Peckham, 35 Conn. 94; Feder v. Van Winkle, 53 N. J. 
Kq. 373, 83 Atl. Rep. 400; Docking v. Frazell, 38 Kan. 
423; Choate v. Kimball, 19 S. W. Rep. 108; Potter v. 
Cromwell, 40 N. Y. 297; Teaff v. Hewitt, 1 Ohio St. 
5388; Lee v. Hubschmidt Building & Wood Working 
Co., 87 Atl. Rep. 770; Jones v. Bull, 85 Tex. 139; 
Hinkley & Egery Iron Co. v. Black, 70 Me. 480; 
Ottumwa Woolen Mill Co. v. Hawley, 44 Iowa, 63; 
Arnold v. Crowder, 81 Ill. 58; Maguire v. Park, 140 
Mass. 27; Allen v. Mooney, 130 Mass. 157; Hughes v. 
Edisto Cypress Shingle Co., 28S. E. Rep. 12; O’Don- 
nell v. Burroughs, 56 N. W. Rep. 479; Fletcher v. 
Kelly, 55 N. W. Rep. 475; Johnson v. Moser, 47 N. W. 


Rep. 996. 
9 Fortman v. Goepper, 14 Obio St. 567. 
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of evidence prescribing the force and effect 
of facts intended to prove or disprove the 
ultimate facts necessary to constitute a 
fixture ; thus, if an article has been annexed 
to the realty, and so fastened and connected 
with it that the article cannot be severed and 
removed without material injury to itself and 
the realty, or to the realty alone, this is a 
fact which the law deems conclusive evidence 
(at least in the absence of contract) that the 
article was intended to become a permanent 
accession to the realty, and therefore it is a 
fixture ;!° .but if the article can be removed 
without material injury, the fact that it is 
very securely fastened will not amount to 
conclusive evidence of intention, but will be 
some evidence in connection with other cir- 
cumstances ;!' if the article requires, in order 
to operate it, that it be securely fastened, the 
mere fact of it being fastened will not amount 
to any evidence of intention, if the article 
may be removed without material injury ;! 
if the article was annexed by one other than 
the owner of the land, this fact is evidence of 
intention not to constitute a permanent acces- 


sion to the realty.’ The reason for this rule 


is apparent. If the article was annexed by 
the owner of the realty, this fact is evidence 
of intention to constitute a permanent acces- 
sion to the realty.4 The purpose for which 
the article was annexed, as for trade, agri- 
culture or domestic use, is also evidence of 
intention.” So, too, the nature of the arti- 
cle itself.'© Besides the circumstances above 
mentioned, the intention may be shown by 
other circumstances, which may be as various 
and numerous as the cases themselves. But 
because of the number and variety of the cir- 
cumstances by which the intention is proved, 
ean it be said that the law of fixtures is irre- 
concilable? We may as well affirm that be- 
cause of the number and variety of the cir- 
cumstances by which the crime of murder is 
proved, that the law of murder is irreconcil- 
able. 


10 Ewell, Fix., 98; Hill v. Wentworth, 28 Vt. 433; 
Wade y. Johnston, 25 Ga. 336. 

" Ewell, Fix., 99. 

12 Carpenter v. Walker, 5 N. E. Rep. 160. 

13 Hill v. Sewald, 53 Pa. St. 274; Teaff v. Hewitt, 1 
Ohio St. 530, 531. 

i4 Arnold v. Crowder, 81 Ill. 60, citing Smith v. 
Moore, 26 Ill. 392; Leonard y. Stickney, 131 Mass. 542. 

15 Van Ness v. Packard, 2 Pet. 187; Elwes v. Maw, 3 
East, 38; Seeger v. Pettit, 77 Pa. St. 437. 

162 Jones, R. P., p. 547. 





One of the sources of error and confusion 
is, the great consideration that has been given 
to the question of the ‘‘degree of annexation 
necessary to constitute a fixture,’’ as if the 
degree of annexation had much to do with the 
constitution of a fixture; whereas the degree 
of the annexation bas nothing to do with the 
constitution of a fixture, but is merely evi- 
dence of one of the elements necessary to con- 
stitute a fixture, viz., intention.’ There can 
be no doubt that the article, no matter what 
its nature or use, must in some way be placed 
in contact with the realty or some part of it, 
to constitute one of the elements of a fixture, 
viz., annexation. But it is equally true that no 
degree of annexation will constitute a fixture 
in the absence of the other element ; though if 
the article be annexed to such an extent that 
it cannot be removed without material injury, 
the law will conclusively presume the inten- 
tion to make the article a permanent accession 
to the realty; and as before stated the man- 
ner and mode of annexation will, perhaps in 
all cases, afford some evidence of intention. 

In considering the law of fixtures we must 
distinguish between the essential elements ofa 
fixture, 7. e., annexation and intention, and the 
facts or circumstances by which the existence 
of these elements are proved. Thus it is 
often said in the reports and by text writers 
that the ‘‘tests’’ or ‘‘criterion’’ of fixtures are 
the nature of the article annexed, the man- 
ner and mode of the annexation, the relation 
of the parties, the intention with which the 
article was annexed, and many other circun- 
stances which are often enumerated. Almost 
without exception we will find the ultimate 
fact to be proved, that is the intention, classed 
with facts (and apparently not distinguished 
from them), which are material only because 
they tend to prove the ultimate fact. In this 
connection we will notice the language, first 
laid down in Ohio,"’ and since reiterated with 
approval in a large number of cases.!° The 
court says: ‘*The following requisites will 
be found the safest criterion of a fixture: 1st. 
Actual annexation to the realty, or something 
appurtenant thereto. 2d. Appropriation to 
the use or purpose of that part of the realty 
with which itis connected. 5d. The intention 


17 Fortman vy. Goepper, 14 Ohio St. 567; Teaff ¥- 
Hewitt, 1 Ohio St. 535. 

18 Teaft v. Hewett, 1 Ohio St. 511. 

19 Honeyman v. Thomas, 36 Pac. Rep. 636. 
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of the party making the annexation to make 
the article a permanent accession to the free- 
hold; this intention being inferred from the 
nature of the article affixed; the relation and 
situation of the parties making the annexa- 
tion, the structure and mode of annexation, 
and the purpose and use for which the an- 
nexation hasbeen made.’’ It seems to me 
that the appropriation to the use or purpose 
of that part of the realty with which the arti- 
cle is connected is merely evidence of inten- 
tion, and ought to be classed with those cir- 
cumstances by which the element of intention 
is proved, and not as one of the elements nec- 
essary to constitute a fixture. When an arti- 
cle is intended to become a permanent acces- 
sion to the realty, the existence of the second 
“eriterion’’ above stated will, perhaps, al- 
ways be found, but I believe it is not neces- 
sary to constitute a fixture, as we may con- 
ceive of cases where an article would be a 
fixture in its absence. Recurring to the ques- 
tion of annexation, I will state that there are 
no cases which decide that an article may be 
a part of the realty, on the principle of fixt- 
ures, where there is only a constructive an- 
nexation, meaning by the term ‘‘constructive 
annexation’ that the courts will sometimes 
construe an article to be actually annexed to 
the realty, which in fact is totally discon- 
nected. It is often said in the reports that 
“actual or constructive annexation is neces- 
sary to constitute a fixture,’ but it will be 
found that the courts mean by the term ‘‘con- 
structive annexation’’ slight actual annexa- 
tion, or that the article is not fastened to the 
realty, but annexed by its weight only.” The 
rule requiring actual annexation is not af- 
fected by those cases where mere loose mov- 
able machinery has been held to be part of 
the realty, because, I believe, it will always 
be found that the articles in question were 
actually annexed, at least by their own weight ; 
where they are found to be totally discon- 
nected, and in no way touch the realty, they 
are held not to be fixtures, as in Walker v. 
Sherman.”! But the authorities are generally 


20 Hinkley & Egery Iron Co. v. Black, 70 Me. 479; 
Snedeker v. Warring, 12°N. Y. 170; Stockwell v. 
Campbell, 39 Conn. 362. And see Teaff v. Hewitt, 1 
Ohio St. 511, as to things which are chattels in their 
nature, but which are by custom invested with some 
of the legal attributes of things real and pass with the 
realty, but not upon the principle of fixtures. 

2120 Wend. 636. 





hostile to the idea of mere loose, movable ma- 
chinery being considered part of the free- 
hold ;” that is to say, the courts will from the 
vary nature of such articles presume that they 
were not intended to become permanent ac- 
cessions to ihe realty, unless they are fixed or 
fastened thereto, or the intention affirmatively 
appears from other circumstances. Although 
the annexation must be actual, in order to 
constitute one of the elements of a fixture, 
the other element, the intention, may, and 
often will be implied, in disregard of the 
actual intention. If the principles which I 
have attempted to point out are observed, no 
such perplexing questions as the following can 
arise: ‘‘What constitutes annexation?’’ 
‘‘What degree of annexation is necessary to 
constitute a fixture?’’ If these principles are 
applied to the cases we shall find that they 
harmonize nearly, if not all of them. We 
shall be no longer justified in making such 
statements as the following, found in the 
works of two eminent authors: ‘‘In order to 
constitute a fixture the article must be let into 
the ground, or otherwise fastened ; mere jux- 
taposition is not sufficient,’’* and, ‘‘among 
the cases, however, requring actual, physical 
annexation as one of the essential elements of 
a fixture, there is an irreconcilable diversity 
of opinion as to the requisite degree thereof 
necessary to constitute a fixture. Thus, some 
of the cases require the chattel to be substan- 
tially annexed to the freehold in such a man- 
ner as not to permit it to be separated from it 
without material injury to itself or the free- 
hold. In others the slightest annexation has 
been held sufficient. While still another class 
of authorities reject entirely the doctrine that 
physical annexation is a necessary attribute 
of a fixture.’’*® It is said in Central Branch 
Rid. Co. v. Fritz™ that ‘‘the question whether 
a given thing is a part of the realty, or not, 
depends upon so many questions that many 
of the decisions would seem to a superficial 
observer, to be inconsistent and contradictory ; 
and yet nearly all of such decisions may be 


22 Coal v. Roach, 37 Tex. 418. 

23 Hopewell Mills v. Taunton Savings Bank, 150 
Mass. 522, 28 N. E. Rep. 330; Nat. Bk. of Catasauqua 
v. North, 160 Pa. St. 303, 28 Atl. Rep. 696; Davis v. 
Mugan, 56 Mo. App. 318; Hinkley & Egery Iron Co. v. 
Black, 70 Me. 480. 

4 Ferard, Fix., 2. 

2% Ewell, Fix., 15. 

26 20 Kan. 435. 
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harmonized.’’ I only mention this case be- 
cause it is the only one that has come to my 
notice, where it is thought at all possible to 
harmonize the decisions. Yet I do not think 
they could be harmonized on the principles 
laid down inthis case. It cannot be said that 
the authorities are conflicting, so far as the 
law of fixtures itself is concerned, because 
the conclusions reached in similar or even 
identical cases (if any two cases can be iden- 
tical) are different. By way of illustrating 
this proposition we will suppose acase. A 
tenant, for purposes of trade, annexes an 
article to the realty; the article is in some 
manner fastened or affixed to the realty; the 
tenant undertakes to sever and remove the 
article before the expiration of his term; the 
landlord procures an injunction ; the question 
for decisionis whether the article is real or per- 
sonal property, from which the right, or ab- 
sence of the right of removal is inferred. The 
law presumes from the fact that the article was 
annexed by a tenant for purposes of trade, that 
it was not intended to become a permanent 
accession to the realty; this fact appearing, 
and no other, all the courts hold the article to 
be personal property and removable by the 
tenant. But the presumption of intention not 
to constitute a permanent accession to the 
realty, arising from the, fact that the article 
was annexed bya tenant for purposes of 
trade, is capable of being rebutted by a 
counter-presumption, arising from the fact 
that the tenant annexed the article in such a 
manner that it cannot be removed without 
material injury to the realty. The whole 
question then, is, whether the article can be 
removed without material injury, which may 
be decided either way without rendering the 
law of fixtures unharmonious, if for no other 
reason than the question of what constitutes 
material injury is a mixed question of law and 
fact not peculiar to the law of fixtures.” 
Topeka, Kan. ArtHur W. CantTWELL. 


27 Friedlander v. Rider, 47 N. W. Rep. 84. 








INNKEEPERS—LIABILITY—FIRE. 


WEEKS v. MCNULTY. 


Supreme Court of Tennessee, November 12, 1898. 


1. An innkeeper is not an insurer of a guest against 
Jnjury, butis merely bound to exercise reasonable 
care that he be not injured through his negligence. 





2. In case ofa fire in aninn, by which a guest is 
burned, there is no presumption that it was due to 
negligence of the proprietor. 

8. Failure of an innkeeper to put fire escapes on the 
building, as required by an ordinance, does not ren- 
der him liable for death of a guest, who perished ina 
fire therein, it not being shown that he was at a win- 
dow or in any position where a fire escape would have 
afforded him any benefit; there being evidence that 
he had locked himselfin his room, and was heard 
beating on his door, trying to make his escape, and 
one of the windows of his rvom having overlooked 
another building, onto the roof of which he could 
have safely leaped, and thereby have escaped, as 
others similarly situated did. 


MCALISTER, J.: Plaintiff brings this suit to 
recover damages for the death of her husband, 
Arthur E. Weeks, which is alleged to have been 
occasioned by the negligence of the defendants. 
The grounds of liability alleged in- the declara- 
tion are: First, that defendants were owners 
and proprietors of the Hotel Knox, a public inn 
in the city of Knoxville, and had negligently per- 
mitted said hotel to be in an unsafe and danger- 
ous condition; and, second, that defendants had 
not employed a sufficient complement of servants 
for the protection of the hotel and guests; and, 
third, that the servants employed were incom- 
petent, whereby said hotel was, on April 9, 1897, 
destroyed by fire, and plaintiff's intestate, Arthur 
E. Weeks, who was a guest therein, lost his life. 
The more specific grounds of negligence are 
stated in the second count of the declaration, viz.: 
That defendants had failed to provide fire es- 
capes, as ordered by an ordinance of the city of 
Knoxville, or other reasonable means of escape 
from said building; that defendants failed to 
arouse deceased, or give him proper warning of 
said fire, and that this failure was due to defend- 
ants’ omission in not employing a responsible 
watchman. Itis further alleged that the fire was 
caused, and said hotel destroyed, by the negli- 
gence of defendants in allowing the cellar of the 
storehouse, which was situated next door to said 
hotel, to be filled with inflammable material. De- 
fendants pleaded not guilty. The case was tried 
by a special jury, to whom a large volume of tes- 
timony was submitted. The trial resulted ina 
verdict and judgment for defendants. Plaintiff 
appealed, and has assigned errors. 

The facts necessary to be stated are that the 
defendant Frank McNulty was the owner and 
proprietor ofa public inn in the city of Knoxville, 
known as ‘Hotel Knox.” Plaintiff's intestate, 
Arthur Weeks, was « traveling man, representing 
the Rochester Stamping Works and the Robin- 
son Cutlery Company, of Rochester, N. Y. On 
the evening of April 7, 1897, said Weeks reached 
the city of Knoxville, registered at the Hotel 
Knox, and was assigned to room 49 on the third 
floor. About 3 o’clock in the morning following, 
Hotel Knox was destroyed by fire, and said 
Weeks perished in the flames. The fire was first 
discovered by the night watchman of the hotel, 
who immediately gave the alarm, ascended the 
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stairway leading to the second and third floors. 
knocked upon the doors, and made every effort to 
arouse the guests. Itis in proof that the guests 
were all aroused and escaped, excepting deceased 
andone other. It is in evidence that one of the 
guests, as he passed out, heard some one in 49 
pounding at the door, and noticed that he had 
kicked out one of the panels. If this evidence is 
to be credited, it tends to show that deceased 
heard the alarm, but bad unfortunately fastened 
himself in, or, in the excitement, had lost all 
command of his faculties. It is also shown that 
parties occupying rooms on the same floor with 
deceased, immediately contiguous, and across the 
ballin opposite and diagonal directions, all re- 
ceived the alarm, and succeeded in making their 
escape. The building was provided with a front 
and rear stairway, but had nofire escapes. South 
of the Hotel Knox, and immediately adjoining, 
_was the banking house of the Third National 
Bank. which being only one story in height, sev- 
eral of the guests leaped upon its roof from the 
burning hotel building. This mode of escape 
was accessible to deceased, since his window 


overlooked the roof, but it is not shown he had 
knowledge of it. 

The general rule of law governing the liability 
of an innkeeper is that heis not an insurer of the 
person of his guest against injury, but his obliga- 
tion is merely to exercise reasonable care, that his 


guest may not be injured by anything happening 
through the innkeeper’s negligence. 11Am. & 
Eng. Enc. Law, p. 32. **There isno natural pre- 
sumption,”’ said this court, ‘‘that a fire, the origin 
of which is unknown, was the result of the want 
of care of the owner or occupant of the premises. 
The ancient rule of the common law, which pre- 
sumed negligence in such cases, was pronounced 
in the reported cases to be harsh and unreason- 
able, and was by St. 6 Anne, ch. 31, abrogated. 
The courts of this country, whether regarding the 
statute of Anne as in force or not, have unani- 
mously held that negligence or misconduct was 
the gist of the action against one upon whose 
premises a fire had originated, and that such neg- 
ligence would not be presumed from mere proof 
of the loss by fire communicated from the prem- 
ises of another.” Louisville & N. R. Co. v. Man- 
chester Mills, 88 Tenn. 659, 14S. W. Rep. 314. It 
must be shown thatthe negligence of the inn- 
keeper in thiscase was the proximate cause of the 
fire and the consequent injuries. Deming v. Stor- 
age Co., 90 Tenn. 353, 17 S. W. Rep. 89; Railroad 
Co. v. Kelly, 91 Tenn. 699, 20S. W. Rep. 312; 
Cable Co. v. Zopfi, 93 Tenn. 374, 24S. W. Rep. 
633. We understand these principles were sub- 
stantially charged by the circuit judge, and the 
issues of fact have been resolved by the jury in 
favor of the defendants. We find material evi- 
dence in the record to sustain their findings, and, 
under the rule, the verdict cannot be disturbed on 
this assignment. 

The third assignment is that the court erred in 
excluding testimony showing that defendant 





McNulty had stored in the rear of the grocery 
store, on the ground floor and near the elevator 
shaft, oils and other combustible materials. 
Counsel is in error in his statement of the action 
of the court. The grocery store, it appears, ad- 
joins the hotel, and is situated just north of it. It 
was owned by McNulty, the proprietor of Hotel 
Knox. The object of this inquiry was to show 
that defendants had been guilty of negligence in 
storing oils and other. inflammable substance on 
the gronnd floor of the grocery store near the ele- 
vator shaft. This testimony was excepted to by 
defendants on the ground that no such negligence 
was alleged in the declaration. The negligence 
alleged was that defendants had permitted the 
hotel to be in an unsafe and dangerous condition, 
and that they had filled the cellar with inflam- 
mable materials, but there was no allegation of 
negligence in storing oils and other combustible 
material in the grocery store on the floor above 
the basement. Moreover, it seems defendants 
were permitted to prove that coal oil was kept in 
the grocery store, but when the question was 
asked how near the coal oil was kept to the ele- 
vator shaft, an objection was interposed by de- 
fendants’ counsel, which was sustained by the 
court. If it be conceded that the action of the 
court in sustaining the objection was erroneous, it 
is not shown inthe bill of exceptions what the 
witness would have answered. It has been fre- 
quently held by this court that the refusal of the 
trial court to permit answers to pertinent ques- 
tions affords no cause for reversal unless the rec- 
ord shows affirmatively that the answers would 
have been competent and material evidence. 
Telegraph Co. v. Barnes, 95 Tenn. 271, 32S. W. 
Rep. 207; Holmark v. Molin, 5 Cold. 484; State v. 
Turner, 6 Baxt. 203. 

The fourth assignment is that the court erred 
in excluding the ordinance of the city of Knox- 
ville requiring the owners and keepers of hotels 
to erect fire escapes thereon. The objection of- 
fered to this testimony was that the ordinance in 
question contemplated that notice to erect fire es- 
capes must be given to the owner of the property 
by the board of public works, and that no such 
notice was given to the owner and proprietor of 
Hotel Knox. The declaration, as already ob- 
served, alleged that defendants had failed to pro- 
vide fire escapes for Hotel Knox, ‘‘as ordered by 
an ordinance of the city of Knoxville.”’ The in- 
sistence of counsel for defendants is that this ordi- 
nance contains no absolute requirement for the 
construction of fire escapes, but only provides 
that the same may be required by the board of 
public works if in their judgment they are deemed 
necessary. It is further insisted that, under the 
ordinance, the supervision, control, and direc- 
tion of everything pertaining to fire escapes, 
including the number. locality, strength, capac- 
ity. and mode of structure, are comnfitted to the 
board of public works, and that no plans or direc- 
tions were ever furnished defendants by said 
board. It is insisted, however, that failure to 
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comply with even an absolute requirement ofa 
municipal ordinance in the erection of fire es- 
capes will not render the delinquent party liable 
to a civil action for damages resulting from such 
negiect, especially where the ordinance provides 
a penalty, and does not provide on its face fur the 
civil liability. It is conceded that a civil action 
will lie for an act done in violation of a prohibi- 
tory State law. Queen v. Iron Co., 95 Tenn. 458, 
32 S. W. Rep. 460. But it is insisted that a differ- 
ent rule prevails when the act done is in violation 
of a city ordinance. This precise question was 
left open and undecided by this court in Sechmalz- 
ried v. White, 97 Tenn. 45, 36S. W. Rep. 393. It 
was held in Osborne v. McMasters (Minn.), 41 N. 
W. Rep. 543, where a statute or municipal ordi- 
nance imposes upon any person a specific duty 
for the protection or benefit of others, if he 
neglects to perform that duty, he is liable to those 
for whose benefit or protection it was imposed, 
for any injuries of the character which the statute 
or ordinance was designed to prevent, and which 
were proximately produced by such neglect. In 
Bott v. Pratt, 33 Minn. 323, 23 N. W. Rep. 237, it 
was held that where a city ordinance, in pursu- 
ance of the charter, makes it unlawful to leave a 
team standing unfastened or unguarded in [a 
street, anyone injured by a violation thereof may 
maintain an action against the wrongdoer. In 
Salisbury v. Herchenroder, 106 Mass. 458, it ap- 
peared that defendant had suspended a sign over 
a street in Boston, in violation of a public ordi- 
nance of the city. During an extraordinary gale 
the sign was blown down, and a bolt, part of the 
fastenings, was hurled against plaintiff's window, 
causing damage, for which action was brought. 
Held, that defendant was liable, notwithstanding 
due care was exercised in constructing and fast- 
ening the sign. The reason was that the defend- 
ant had placed and kept the sign there illegally, 
and this illegal act.contributed to plaintiff’s in- 
jury. In Hayes v. Railroad .Co., 111 U. 8S. 228, 4 
Sup. Ct. Rep. 369, the action was to recover 
damages for personal injuries alleged to have 
been sustained by ,the plaintiff, a boy eight or 
nine years old, who lost his arm by being run 
over by one of the defendant's cars. The partic- 
ular negligence charged in the declaration was 
the omission of the railroad company to build a 
fence on the west line of its right of way, as re- 
quired by an ordinance of the city of Chicago. 
The court held that an ordinance passed in pur- 
suance of legislative authority has the force of 
law within the limits of the city; and although in 
case ofinjury to persons by reason of the failure of 
the company to erect such fence, such default is 
not conclusive of liability irrespective of contrib- 
utory negligence by plaintiff, yetan action will 
lie for the personal injury, and this breach of 
duty will be evidence of negligence, ‘*The duty,” 
says Mr. Jnstice Matthews, ‘tis due. not to the 
city as a municipal body. but to the public, con- 
sidered as composed of individual persons, and 
each person specially injured by the breach of 





the obligation is entitled to his individual com- 
pensation and to an action for its recovery. ‘The 
nature of the duty,’ said Justice Cooley, in Taylor 
v. Railroad Co., 45 Mich. 74,7 N. W. Rep. ‘and 
the benefits to be accomplished through its per- 
formance, must generally determine whether it is 
a duty to the public in part or exclusively, or 
whether individuals may claim that it is a duty 
imposed wholly or in part for their especial 
benefit.”’> We are aware there is a line of cases 
which holds that when the duties enjoined by 
ordinance are due to the municipality or to the 
public at large, and not as composed of individ- 
uals, the rule is different, and an action will not 
lie for a breach of the ordinance. In many cases 
of the latter class it was held that the owners of 
land abutting on streets were liable to the city 
alone for the breach of ordinances requiring such 
owners to keep sidewalks clear of snow and ice 
and in good repair, and that they were not liable 
in damages to persons injured by their neglect to 
perform the duties enjoined by such ordinances. 
These cases, it is said, proceed upon the ground 
that itis the sole duty of the city to keep the 
streets in good repair and clear of snow and ice. 
See Flynn v. Canton Co,, 40 Md. 312; Heeney v. 
Sprague, 11 R. I. 456; Vandyke v. City of Cincin- 
nati, 1 Disn. 532, Railroad Co. v. Ervin, 89 Pa. 
St. 71. An ordinance which a municipal corpora- 
tion is authorized to make is as binding on all 
persons within the corporate limits as any statute 
or other law of the State, and all persons inter- 
ested are bound to take notice of its existence. 
Bott v. Pratt, 33 Minn. 328, 28 N. W. Rep. 237; 
Heland v. City of Lowell, 3 Allen, 407; Vandine’s 
Case, 6 Pick. 187; Gilmore v. Holt, 4 Pick. 258; 
Jobnson v. Simonton, 43 Cal. 242, 249. The duty 
to erect fire escapes required by this ordinance is 
not due simply to the municipality or public at 
large, but was a regulation designed for the 
peculiar benefit and protection of individuals. It 
is well settled that, when a statute commands or 
prohibts a thing for the benefit of a person, he 
shall have a remedy upon the same statute for 
the thing enacted for his benefit, or for a wrong 
done him contrary to its terms. Queen Y. 
Iron Co., 95 Tenn. 463, 32 S. W. Rep. 460; 
Pauley v. Lantern Co., 131 N. Y. 90, 29 N. 
E. Rep. 999; Willy v. Mulledy, 78 N. Y. 314. We 
do not, however, decide the effect of the breach 
of an ordinance in fixing civil liability, nor do we 
adjudicate the proper construction of the ordi- 
nance offered in evidence, since neither question 
is necessarily involved in this case, for the follow- 
ing reason, namely: There is no proof in the 
record even tending to show that the deceased 
lost his life in consequence of the failure to con- 
struct fire escapes as provided by the city ordi- 
nance. The principle is recognized in all the 
cases that a liability cannot be predicated alone 
upon the breach of an ordinance, but it must 
affirmatively appear that the injury sustained 
resulted proximately from said breach. In 
Queen v. Iron Co., supra, we said: ‘So we 
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think the employment of the minor in a viola- 
tion of the provisions of the statute in ques- 
tion was an act of negligence on the part of de- 
fendant, and,a causal connection between the 
employment and the injuries sustained by the boy 
being shown, there is liability. * * * The 
breach of the statute is actionable negligence 
whenever it is shown that the injuries were sus- 
tained in consequence of the employment.”’ In 
other words, it is not enough that negligence ex- 
ists, or that the ordinance was violated, unless it 
proximately caused the injury. Deming v. Stor- 
age Co., 90 Tenn. 353, 17 S. W. Rep. 89: Railroad 
Co. v. Kelly, 91 Tenn. 699, 20S. W. Rep. 312; 
Cable Co. v. Zopfi, 93 Tenn. 374, 24S. W. Rep. 633. 

After a very attentive reading of the record in 
this cause, we have failed to discover any causal 
connection between the death of plaintiff’s intes- 
tatc and the failure of defendants in error to erect 
fire escapes, as required by the ordinance. It is 
not shown that deceased was at a window, or in 
any position where a fire escape would have af- 
forded him any benefit whatever. There is evi- 
dence tending to show that deceased had locked 
himself in his room, and was heard beating on 
his door, trying to make his escape. It is shown 
that one of the windows of his room overlooked 
the Third National Bank Building, and that de- 
ceased could, and with entire safety to himself, 
have escaped by leaping to the roof of that build- 
ing, as many others similarly situated successfully 
did escape. As already stated, it is not shown 
that deceased knew of this avenue of escape, and 
we cannot perceive how he would have been ben- 
efited by fire escapes, under the circumstances 
surrounding him. Weare therefore of opinion 
that if the contention of counsel for plantiff in er- 
ror in respect of the proper construction of this 
ordinance were correct, and that its breach would 
constitute actionable negligence, these questions 
are mere abstractions in this case, since no causal 
connection between the violation of the ordinance 
and the injuries sustained by the plaintiff is 
shown. * * * Affirmed. 


Notr.—Recent Decisions on the Liability of Inn- 
Keepers for Injuries to Guests. — Where the only 
means of access to or egress from an hotel are flights 
of stairs leading to a platform above the ground, 
neither of which has any railing, the defect in their 
construction being a patent one, a person who be- 
comes a guest of the hotel assumes the risks incident 
to that mode of construction, and cannot recover for 
injuries received in a fall which was due solely to the 
want of a railing. Ten Broeck v. Wells, Fargo & Co. 
(U.S. C. C.), 47 Fed. Rep. 690. In an action for per- 
sonal injuries sustained by plaintiff, a guest in de- 
fendant’s hotel, by falling down a stairway opening 
into a hall, along which plaintiff was walking in the 
nighttime, the complaint, which alleges that the 
stairway was not guarded by an inclosure or other- 
wise, and that defendant had failed to light the hall- 
way, is sufficient to withstand a demurrer on the 
ground that it contains no allegations showing defend- 
ant to have been negligent. West v. Thomas (Ala.), 
11 South. Rep. 768. The fact that plaintiff undertook 
to return from the room of a friend, another guest of 





the hotel, to his own room, through the darkened 
hallway, without calling for a light or assistance, does 
not show him to have been guilty of contributory neg- 
ligence, as a matter of law, but the question is for the 
determination of the jury. West v. Thomas (Ala.), 
11 South. Rep. 768. In an action by a guest against 
an hotel keeper for injuries caused by falling down 
defendant’s stairs, the burden of proof as to plaintiff's 
contributory negligence is on defendant. West v. 
Thomas (Ala.), 11 South. Rep. 768. An instruction that 
defendant was not guilty of negligence in failing to 
notify plaintiff as to the existence of a stairway from 
the lower floor of the hotel to the hallway in the second 
story is properly refused, as misleading, it being for 
the jury to determine what notice defendant should 


, have given plaintiff of the dangerous opening. West v. 


Thomas (Ala.), 11 South. Rep. 768. Whether it was 
defendant’s duty to barricade the stairway down which 
plaintiff fell, by putting a chain or other like obstruc- 
tion across its entrance, is a question for the jury, and 
an instruction that defendant’s failure so to do is not 
negligence is properly refused. West v. Thomas 
(Ala.), 11 South. Rep. 768. The declaration, in an 
action against an innkeeper for injuries received 
while defendant’s guest, alleged that access to plaint- 
iff’s room, in defendant’s inn, was had by a gallery 
five or six feet high; that such gallery had no railing 
around it; that defendant kept no lights burning in 
it; that plaintiff, before going to supper on the night 
of the injury, fastened back the door of her room, 
and so!|placed a lamp as to guide her return; that, 
while at supper, defendant’s servant closed the door, 
thus shutting off the light; and that, as plaintiff re- 
turned, she fell from the gallery, and was iojured,— 
held, not to state a cause of action. Sneed v. More- 
head (Miss.), 138 South. Rep. 235. An innkeeper is 
liable for injury to the goods of a traveling salesman, 
who is his guest, caused by want of ordinary care. 
Scheffer v. Corson (S. Dak.), 58 N. W. Rep. 555. In 
an action against an innkeeper for causing the death 
of a guest by {putting him out of doors in a winter 
storm while sick, the court properly qualitied a charge 
that, if deceased were troublesome to the guests, de- 
fendant might put him out with no needless force, by 
stating that such troublesome acts must be willful; . 
that, if they resulted from sickness, defendant could 
only remove him in a manner suitable to his condi- 
tion. McHugh v. Schlosser, 159 Pa. St. 480,28 Atl. 
Rep. 291, 34 W. N.C. 33. A charge that if deceased 
died of heart disease, and defendant had no reason to 
believe that his removal would cause his death, he 
cannot be held liable, though such removal may have 
contributed to bring it on at that time, was properly 
refused; but the court should have charged that de- 
fendant was bound to consider what consequences 
might be reasonably expected to follow the 
sudden exposure and abandonment of deceased in 
his then condition. McHugh v. Schlosser, 159 Pa. St. 
480, 28 Atl. Rep. 291, 34 W. N. C. 33. An hotel keeper 
owes it to his guests to exercise reasonable care for 
their safety, and he cannot delegate this duty te an- 
other, so as to relieve himself from liability for its 
non-performance. Stott v. Churchill (Com. Pl.), 36 
N. Y. S. 476,15 Mise. Rep. 80. Plaintiff, while a guest 
in defendant’s hotel, was injured by the breaking of 
the machinery of a passenger elevator at a place where 
it had become weakened by corrosion. It was shown 
that the elevator had been in use 14 years, and that, 
when last inspected at defendant’s instance, the parts 
breaking were notexamined. Held, that defendant 
would not be relieved from liability by showing a 
compliance with the ordinary mode of inspection, but 
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that the question of negligence was one of fact, under 
all the evidence. Stott v. Churchill (Com. P1.), 36 N. 
Y.S. 476, 15 Mise. Rep. 80. One who, with knowledge 
of the defective condition of an hotel room, occupies 
it as a guest,tassumes the risk of injuries resulting 
from the defects. Glass v. Colman (Wash.), 45 Pac. 
Rep. 310. In an action against a restaurant keeper 
for damages for negligently furnishing plaintiff with 
unwholesome, poisonous food, whereby plaintiff be- 
came sick, etc., the plaintiff testified that she was 
served with an oyster stew, and that, after eating a 
portion thereof, she beca:e ill, and so continued for 
several weeks; that her symptoms were those of cop- 
per poisoning; and that the oyster stew was cooked in 
a copper kettle. Held, that the evidence was insufti- 
cient to throw the burden on defendant to relieve 
himself ofthe imputation of negligence. Sheffer v. 
Willoughby, 168 Ill. 518, 45 N. E. Rep. 253, 34 L. R. A. 
464. An innkeeper is liable for theft from a guest by 
a servant, though the guest was intoxicated, and his 
door was unlocked. Cunningham y. Bucky, 42 W. 
Va. 671, 26S. E. Rep. 442, 35 L. R. A. 850. 
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1. ACTIONS—Carriers—Passengers—Conflict of Laws. 
—An action for injury to the person inflicted in a for- 
eign country may be maintained without an allegation 
that such an action is authorized by the laws of such 
country.—MEXICAN CENT. Ry. CoO. v. GOODMAN, Tex., 
488. W. Rep. 778. 

2. AcTions—Consolidation of Suits.—Where suits are 
for the recovery of land, and between the same parties, 
they may be consolidated, though one involves an ex- 
press, and the other a resulting, trust. — MIXON v. 
FABRIS, Tex., 48S. W. Rep. 741. i 





3. APPEAL—Objections Waived.—Where, after judg. 
ment has been entered against a party to an action, he 
moves to correct it, in accordance with a form set out 
inthe motion, which the court sustains, and substi- 
tutes for the first judgment that sought, he thereby 
waives all erroneous rulings of the court preceding 
the judgment.—PITTSBURG, C., C. & St. L. Ry. Co. v. 
BECK, Ind., 52 N. E. Rep. 499. 


4. ATTORNEY AND CLIENT— Disbarment.—A lawyer, 
who employed runners to hunt up cases, and took 
cases under an agreement to advance the costs and 
expenses and divide the net amount recovered, and 
then cheated (his clients by charging fictitious ex- 
penses and misrepresenting the amount recovered, is 
properly disbarred. — APPEAL OF MAIRES, Penn., 41 
Atl. Rep. 998. 


5. BANKRUPTCY—Effect of Bankruptcy Act on State 
Insolvency Laws.—The enactment by congress of a na- 
tional bankruptcy act suspends the operation of State 
insolvency laws from the time of such enactment, sub- 
ject only to such limitations as may be prescribed in 
the bankruptcy act. In regard to its suspensive effect 
on State insolvency laws, the national bankruptcy act 
of 1898, providing that “this act shall go into full force 
and effect upon its passage: provided, however, that 
no petition for voluntary bankruptcy shall be filed 
within one month of the passage thereof, and no peti- 
tion for involuntary bankruptcy sball be filed within 
four months of the passage thereof,” and that “pro- 
ceedings commenced under State insolvency laws be- 
fore the passage of this act shall not be affected by it,” 
took effect, as to involuntary proceedings, from the 
date of its approval, July 1, 1898, and not from Novem- 
ber 1, 1898, when petitions in such cases might first be 
filed.—_IN RE BRUSS-RITTER Co., U. S. D. C., E. D. 
(Wis.), 90 Fed. Rep. 651. 


6. BROKERS—Agency to Sell Land.—A petition by an 
agent to sell land, to recover damages for refusal of 
the owner to execute deeds to purchasers, which al- 
leged a contract of sale by him to various persons 
who were ready and able to buy the lands on the terms 
agreed on between him and defendant, is defective for 
failure to allege the names of such purchasers, the 
quantity of land agreed to be sold to each of them, and 
the prices.—BURNETT V. EDLING, Tex., 48 S. W. Rep. 
775. 

7. BUILDING ASSOCIATION — Contracts — Usury.‘—A 
building association, in consideration of $750, evi- 
denced by a note payable in 60 monthly installments, 
and secured by a mechanic’s lien, agreed to build an 
addition to defendant’s residence, which it did for 
$500, the reasonable cash value of the work. If defend- 
ant had paid all the installments, the association would 
have realized 18 per cent. per annum on the amount 
paid. Held that, as the contract was not for the loan 
of money, it is not invalid as being usurious.—MATH- 
EWS V. TEXAS BUILDING & LOAN ASSN., Tex., 48 8. W. 
Rep. 744. 


8. CARRIERS— Negligence.—W here a passenger notified 
the conductor where he wanted to alight, and, on ap- 
proaching it, the train began to slow up, the question 
whether he was negligent by going on the platform 
steps preparatory to alighting, while the train was 
still In motion, was for the jury.—WATKINS 7. BIR- 
MINGHAM RAILWAY & ELECTRIC CO., Ala., 24 South. Rep. 
392. 


9. CARRIBRS— Passenger—Evidence.—Evidencethata 
new stopping place which a carrier provided in place 
of an old one was imperfectly constructed is inadmis. 
sible to show negligence in the construction of the first 
one.—GALVESTON, H. & 8. A. Ry. Co. v. WALKER, Tex:, 
48S. W. Rep. 767. 


10. CHATTEL MORTGAGEE—Action.—Where a chattel 
mortgagee sues for possession of the property after 
default and a refusal to deliver, it is an action for pos 
session of the property, and not an action in contract. 
—KISER V. BLANTON, N. Car., 31S. E. Rep. 878. 
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1l. CONFLICT OF Laws — Corporations—Receivers.— 
The appointment of a receiver of an insolvent debtor 
in the foreiga State where he resides does not affect 
the rights of Maryland creditors, or foreign creditors 
suing in that State, ifthey do not reside in the State 
where the receiver is appointed, to set up in its courts 
claims against the property of the insolvent.— LIN- 
VILLE V. HADDEN, Md., 41 Atl. Rep. 1097. 

12. CONTRACT—Breach—Damages.— Where a breach 
of acontract is without the fault of the party willing 
to perform it, the measure of his damages is the differ- 
ence between the contract price and what it would 
cost him to complete it.—BaLTIMORE & CATONSVILLE 
Const. CO. OF BALTIMORE CITY v. BUSH, Md., 41 Atl. 
Rep. 1092. 

13, CONTRACT—Building Contracts.—A provision in a 
building contract requiring the submission of all ques- 
tions thereunder to the architects, if valid,does not 
preclude a suit by one of the parties where it is shown 
that the architects refused to act when they should 
have done so.—MITCHELL V. VOUGHERTY, U.S.C. C. of 
App., Third Circuit, 90 Fed. Rep. 639. 

14. CONTRACTS—Construction—Several Liability. —A 
contract by several stockholders of a corporation, 
wherein each agrees to pay loans made by third per- 
sons to the corporation, which it is unable to pay, as 
he may be called on for his proportionate amount, 
creates a several liability, and hence each may be sued 
thereon separately, without joining the others.—DOR 
NAN V. SWIFT, Del., 41 Atl. Rep. 1105. 

15. CONTRACTS — Evidence — Estoppel by Acquies- 
cence.—Where plaintiff, who was making advances to 
defendant, advised him by letters and by statements, 
from time to time, of the contract under which such 
advances were made, as he understood it, the defend- 
ant could not remain silent, and obtain future ad- 
vances, without dissenting from such understanding, 
and afterwards deny the existence of the contract.— 
ALLEN- WEST COMMISSION CO. V. PATILLO, U. 8. C. C. of 
App., Eighth Circuit, 90 Fed. Rep. 628. 


16. CONTRACT — Pleading. —In suing on a contract 
consisting of reciprocal promises, to be concurrently 
performed, the plaintiff must allege, either perform- 
ance on his part,or a tender of performance, before 
suit brought.—BURWELL & ORD IRRIGATION & POWER 
©o. V. WILSON, Neb., 77 N. W. Rep. 762. 


17. CONTRACTS—VPleading—Variance.—Under an alle- 
gation that a contract was broken by a certain act of 
defendant, plaintiff cannot show that defendant’s wife 
or agent did the act complained of.—ARNDT Vv. BOYD, 
Tex., 48S. W. Rep. 771. 


18. CONTRACTS—Validity—Alterations. — Therefore a 
written instrument signed by one party, with the in 
tention that the other shall later sign it, which is 
changed in any mapner altering its legal effect, and 
by that other signed in its altered condition, does not 
become binding on the former, unless he learn of and 
ratify the change; and this, although the alteration be 
made by a stranger.—MCGAVOCK V. MORTON, Neb., 77 
N. W. Rep. 785. 

19. CONVERSION — Limitations.—Limitations against 
an action for conversion, by a landlord against the 
purchaser from the tenant, of goods on which the land- 
lord has a lien, begin torun when the goods are re- 
moved from the demised premises, though the land- 
lord does not know of such removal, where the pur- 
Chaser does no act to prevent discovery.—MEYER BROS. 
DRUG Co. v. FRY, Tex., 48S. W. Rep. 752. 


20. CORPORATIONS— Exclusive Privileges—Competing 
Companies.—An injunction restraining a water com- 
Pany from attempting to supply waterto customers 
cannot be granted onthe sole ground that such acts 
Will cause a depreciation in the value of the stock ofa 
rival company.—PHILLIPSBURG WATER CO. V. CITIZENS’ 
WaTeR Co., Penn., 41 Atl. Rep. 979. ~ 


21. CORPORATIONS — Interest in Lands.—The sale of 
Standing timber is a sale of an interest in lands within 





a statute prohibiting a mining corporation from selling 
land without a vote of its stockholders.—BAaGGALEY V. 
PITTSBURG & LAKE SUPERIOR [RON Co.,U. 8.C. C. of 
App., Sixth Circuit, 90 Fed. Rep. 636. 

22. CORPORATIONS—Liability of Officers.—A treasurer 
of a corporation, not for pecuniary profit, acting with- 
out compensation, who, for safe keeping, deposited 
corporate fundsin his name as such treasurer in a 
bank considered solvent by himself and other prudent 
men, is not liablefor the loss of such funds through 
the failure of the bank.—BOOTH V. DEXTER STEAM FIRE- 
ENGINE Cv. NO. 1 OF MONTGOMERY, Ala., 24 South. Rep. 
405. 

23. CORPORATIONS — Liability of One Corporation for 
Acts of Another—Agency.—Neither the fact that a bank 
held as collateral security a majority of the stock of a 
mercantile corporation, nor that one of its officers was 
for a time director of the mercantile company, renders 
the latter the agent of the bank, so as to make the bank 
liable to creditors of the company fur misrepresenta- 
tions as to its financial condition made by its officers. 
—NaT. BANK OF COMMERCE IN DENVER V. ALLEN, U.S. 
C. C. of App., Eighth Circuit, 90 Fed. Rep. 545. 

24. CORPORATIONS — Ultra Vires.—A private corpora- 
tion had four stockholders. Twoof them sold their 
stock tothe other two, who gave their notes therefor 
executed by them individually, and by the corpora- 
tion, by and through them as its officers, which were 
secured by a mortgage on the property of the corpora- 
tion, executed inthe same way, and reciting that the 
mortgagors were the only stockholders of the com- 
pany. Held not to devest the corporate entity of its 
legal title tothe property, norto impose any obliga- 
tions on it, sincethe action of the corporation in be- 
coming a surety was ultra vires.—FIRST NAT. BANK OF 
GADSDEN V. WINCHESTER, Ala., 24 South. Rep. 351. 


25. COUNTIES—Contracts.—In an action against a 
county on an alleged contract to employ plaintiff as an 
architect, an agreement by him to so change plans 
that they would be satisfactory, or that he would make 
no charge, in consideration of which the commission- 
ers’ court agreed to give him time, is admissible, 
though oral,—it being the architect’s agreement, and 
not the county’s; and hence it need not be written in 
the minutes of the court.—GORDON V. DENTON COUNTY, 
Tex.,48S8. W. Rep. 737. 


26. COENTY JUDGES—Liability for Private Trust Fund. 
—A certain fund was directed by atestatorto be paid 
to the judges of the county court “to be vested in said 
court asa permanent fund” fora certain charitable 
purpose. The county court ordered that the fund be 
received by the county treasurer. For over 25 years 
the county treasurers held possession of the fund, treat- 
ing it like county funds, and made periodical reports 
of its condition tothe county court. Held, that the 
county judges were not liable for aloss ofthe fund 
through the default of a county treasurer who gavea 
sufficient bond,and whose reputation for integrity and 
financial responsibility during his continuance in office 
was supposed by said judges not to have been ques- 
tioned.—ANDERSON v. ROBERTS, Mo., 48S. W. Rep. 847. 


27. COVENANT — Damages for Breach.—The measure 
of damages for the breach of a covenant of title to 
land, in the absence of fraud, is the proportion of pur- 
chase money lost by the failure of title, with interest 
thereon from the date of the deed; and neither a court 
of equity nor of law has jurisdiction to make wholea 
party damaged by a broken covenant of title, by tak- 
ing from the party in default an equal! quantity of his 
land, and bestowing it onthe party injured.—DOYLE 
Vv. BRUNDRED, Pa., 41 Atl. Rep. 1107. 


28. CRIMINAL LAW-Bribery — Arrest of Legislator.— 
Since bribery was not a felony at common law, and the 
statutes making it such were enacted subsequent to 
the constitution, it is not a felony, within Const. urt. 
4,§ 15, exempting legislators from arrest in all cases 
except treason, felony, and breach of the peace.—STATE 
v. POLACHECK, Wis., 77 N. W. Rep. 708. 
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29. CRIMINAL Law—Assault with Intent to Kill.— 
Where the evidence in a prosecution for assault with 
intent to kill is conflicting, an instruction that defend- 
ants are guilty if prosecutor began the affray, but after- 
wards in good faith abandoned it, and fled, and defend- 
ants followed, and assaulted him with a deadly 
weapon, is reversible error, because excluding the 
question of intent.—REED v. STATE, Miss., 24 South. 
Rep. 312. 

30. CRIMINAL Law — Carnal Knowledge of Child—Age 
of Accused.—The question whether a boy less than 14 
years old is cupable of carnally knowing a female un- 
der 14 years of age is one of fact,to be established by 
the evidence, in spite of Cr. Code, § 115, punishing such 
offense as a rape.—STaTE V. COLEMAN, 8S. Car., 31 S. E. 
Rep. 866. 

31. CRIMINAL LAW — Confessions.—Before what pur- 
ports to be the confession of an accused person can be 
introduced in evidence against him, it should have 
been shown to have been freely and voluntarily made, 
and not brought about by fearon his part, or induce- 
ments held outto him. The mere fact itself that the 
confession was made while under arrest or imprison 
ment, to the officer of the law arresting him or holding 
him in custody, does not take from it the character of 
a free and voluntary confession.—STATE V. BERRY, La., 
24 South. Rep. 329. 

32. CRIMINAL Law — Conviction — Punishment for 
Boys.—One is not ‘‘convicted” when he pleads guilty, 
but when judgment is rendered, within Act March 16, 
1897, § 5 (Laws 1897, p. 123), declaring that ‘‘any boy un- 
der the age of 18 years convicted of any other felony” 
than those punishable by death or imprisonment for 
10 years or more, either upon a plea of guilty or upon 
trial, shall be committed to said reform school.—STaTE 
v. TOWNLEY, Mo., 48S. W. Rep. 833. 

33. CRIMINAL Law—Homicide.—It is an abuse of dis- 
cretion to refuse achange of venue in a murder case 
where 25 witnesses stated that by reason of prejudice 
the defendant could not obtain a fair trial in the 
county; where a number ofthe State’s witnesses had 
formed an opinion which it would require evidence to 
overcome; where defendant wasa stranger, and de- 
ceased wasa prominent citizen, with numerous rela- 
tives in the county; and where defendant had been 
threatened with mob violence.—SAFFOLD V. STATE, 
Miss., 24 South. Rep. 314. 

34. CRIMINAL LAaW—Homicide—Insanity.—One defend- 
ing ou the ground of insanity need merely raise a rea- 
sonable doubt as to his sanity.—CAFFEY V. STATE, Miss., 
24 South. Rep. 315. 

35. CRIMINAL Law—Jurors—Disqualification.—Where 
ajuroris examined on a voir dire, and after such ex- 
amination the circuit judge determines that heis a 
competent juror, such determination, being on a ques- 
tion of fact, cannot be reviewed.—STATE v. ROBERT- 
son, S. Car., 318. E. Rep. 868. 

36. DEATH BY WRONGFUL ACT—Kkight of Action.—The 
right of action conferred on certain surviving relatives 
by Rev. St. 1898, §§ 4255, 4256, for the death of a decedent 
caused by the wrongful act of another, is not exclusive, 
and hence does not prevent a personal representative 
from bringing an action therefor under the provision 
of Rev. St. 1898, § 4253, that actions for personal injuries 
shall survive.—BROWN V. CHICAGO, ETC. Ry. Co., Wis., 
77 N. W. Rep. 748. 

37. DEED—Delivery.—Where a deed is delivered to 
the grantee by the grantor, it at once becomes oper- 
ative as a conveyance, if such was the intention of the 
parties, even though the instrument was not to be re- 
corded during the lifetime of the grantor.—BROWN V. 
HARTMAN, Neb., 77 N. W. Rep. 776. 

38. DEED—Mortgage.—A quitclaim deed given to se- 
cure an indebtedness isin legal effect a mortgage.— 
HUSTON V. CANFIELD, Neb., 77 N. W. Rep. 763. 


39. DEED—Reformation—Consideration.— When the 
express consideration in a deed from husband to wife 
is love and affection, and the real consideration is a 





debt owing by the husband, the mistake arising from 
the parties ignorance of the legal effect of the words 
used, equity will reform the instrument to show the 
true consideration, though it cut off the rights of credi. 
tors of the husband, who are attacking the deed ag 
fraudulent.—ORR v. ECHOLS, Ala., 24 South. Rep. 357, 

40. EASEMENTS—Way over Woodlands.—Continuous 
user of a road over uninclosed woodland of another 
does not raise a presumption of a claim of right to use 
the road so as to make a prima facie case of a user ad. 
verse to the owner.—TRUMP Vv. MCDONNELL, Ala., % 
South. Rep. 353. 

41. EMINENT DOMAIN—Railroad Crossings—Compen. 
sation.—A railroad company, in possession of and 
owning a right of way, has such property rights and 
interest that the crossing of it by anotber railroad com- 
pany is the taking of property, within the laws 
and constitutional provisions requiring just compen. 
sation to be paid to the owner before such taking,— 
BIRMINGHAM TRACTION Co. Vv. BIRMINGHAM RAILWAY & 
ELECTRIC Co., Ala., 24 South. Rep. 368. 

42. EMINENT DOMAIN—Telegraphs—Railroad Right of 
Way.—A telegraph company has, under the stxtutes of 
eminent domain, the right to condemn aright of way 
within that part of the right of way of a railroad com. 
pany not in actual use; its lines so to be constructed as 
to work no interference with the railroad company’s 
free exercise of its franchise, or with the actual opera- 
tion of the road.—MOBILE & O. R. CO. v. POSTAL TEL. 
CABLE Co., Ala., 24 South. Rep. 408. 

43. Equiry—Remedy at Law.—A bank entered into a 
conspiracy with its debtor whereby the iatter secured 
money from another bank to pay the debt. The second 
bank reduced its claim against the debtor to judgment 
and assigned thejudgment. Held, that the assignee’s 
remedy against the first bank on discovery of the 
fraud was not cognizable in equity, but its remedy 
was by an action at law.—FARMERS’ & MERCHANTS’ 
BANK V. HALL, Ala., 24 South. Rep. 347. 

44. ESTOPPEL—Husband and Wife.—The directors of 
a corporation owned its entire stock, and two of them, 
one of whom was the husband of the third, and author- 
ized to act for her, prepared a deed of its entire prop- 
erty, and sent it to a third person to be executed by him 
as president of the corporation; and, after he had so 
executed it,theyjrecorded it, and delivered the property 
to the grantee. Held, that the wife was equitably es- 
topped from attacking the deed, as being executed by 
one not the president of the corporation, and without 
authbority.—HOENE v. POLLAK, Ala., 24 South. Rep. 349. 


45. ESTOPPEL— What Constitutes.—The lessee under 
a parol lease for one year, with privilege of harvesting 
his wheat the next, moved away when the lease ex- 
pired, and later, having conveyed the wheat for a past 
due debt, returned, and cut and stacked it, unmolested 
by the landlord, who erroneously supposed he had 
only a lien on the wheat for his rent, and afterwards 
attached it. Being advised that the title was in him, 
the landlord dismissed the attachment, and converted 
the wheat to hisown use. Held, that his standing by 
while the lessee cut the wheat, and then attaching it, 
did not estop him to claim it, no deception being 
practiced, and both being ignorant of their rights, and 
the purchaser, who knew all the facts, not being& 
bona fide purchaser.—SMITH Vv. SPRAGUE, Mich., 77 N. 
W. Rep. 689. 


46. EVIDENCE — Water Rights — Parol Evidence. — 
Parol evidence is not admissible to show that a certain 
right is not included in a contract for the sale of land, 
and a deed executed thereunder, where the language 
is broad enough to include such right.—DyYgER V. 
CRANSTON PRINT WORKS, R. I., 41 Atl. Rep. 1014. 


47. EXECUTION—Exemptions. — Under Rey. St. 18%, 
§ 2313, exempting the tools, implements and stock ia 
trade of any mechanic, merchant, trader or other per 
son, used to carry on his trade or business, not ex 
ceeding $200, a merchant may select a safe, show cases, 
and like articles as ‘‘implements,” to the amount al. 
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lowed, in lieu of ‘‘stock im trade.’-—CUNNINGHAM V. 
Roppy, Wis.,77 N. W. Rep. 740. 

48. EXECUTION—Tort of Constable. — The constable 
who, without any writ, takes into his possession prop- 
erty against the will and protest of the owner, makes 
himself and his bondsmen liable in damages; nor will 
it make any difference that the constable acted on the 
strength of the note of the owner, which the constable 
supposed erroneously authorized the taking of the 
property.—ADER V. FOLEY, La., 24 South. Rep. 333. 

49, EXECUTION SALE—Rights of Purchaser.—An exe. 
cution creditor who bids in the property for his debt 
is not a purchaser for value, and takes subject to the 
rights of third persons.—FOCKE V. GARCIA, Tex., 48 S. 
W. Rep. 755. 

50. FEDERAL CouRTS—Following State Decisions. — 
Where, by a course of decision in the courts of a State, 
certain language, when used in a deed, will or other 
muniment of title, is heid to create a certain estate, or 
to confer certain rights, a rule of property is thereby 
established, and the federal courts‘will give to such 
language the effect to which it is entitled by the local 
law.—BUFORD V. KerR, U.S.C. C. of App., Eighth Cir- 
cuit, 90 Fed. Rep. 513. 

51. FEDERAL CourTSs—Jurisdiction of Supreme Court. 
—The fact that a case involving the question of the 
impairment of a contract by State legislation is dis- 
posed of by the State court upon a construction of the 
contract does not deprive the supreme court of juris- 
diction to review such decision, it being the duty of 
that court in such cases to determine for itself the 
proper construction of the contract upon which the 
plaintiff relies. —COLUMBIA WATER-POWER CO. v. Co- 
LUMBIA ELECTRIC STREET RAILWAY LIGHT & POWER 
Co., U. S. 8. C., 19S. C. Rep. 247. 


52, FEDERAL COURTS—State Regulation of Charges by — 


Irrigation Company.—The action of a board of super- 
visors of a county of California, under the statute of 
the State, in fixing rates to be charged by an irrigation 
company for water furnished to consumers so lowthat 
they will not admit of the company earning such com- 
pensation as, under the circumstances, is just to it 
and to consumers, deprives the company of its prop- 
erty without due process of law, and of the equal pro- 
tection of the laws, and a circuit court of the United 
States has jurisdiction of a suit to restrain the enforce- 
ment of such rates, where the allegations of the bill, 
if true, show that their enforcement will render it im- 
possible for the complainant to earn a fair dividend 
upon the value of its property actually used in and 
useful to the appropriation and furnishing of such 
water.—San JOAQUIN & KIN@’S RIVER CANAL & IRRIGA- 
TION CO. v. STANISLAUS CouNTY,U. 8S. C. O.,N. D. 
(Cal.), 90 Fed. Rep. 516. 


53, FEDERAL OFFENSE — Smuggling—Indictment.—In 
Rev. St. § 3082, making it an offense to “fraudulently 
or knowingly import or bring into the United States, 
or assist in doing so, any merchandise contrary to 
law,” the words ‘‘contrary to law” relate to other 
legal provisions, and an indictment substantially in 
the language of that section, without indicating the 
Specific provision violated, does not sufficiently inform 
the defendant of the nature of the accusation against 
him.—KgcK v. UNITED SrTaTsEs, U. 8. 8S. C.,17 8. C. 
Rep. 254. 


54. FRAUDS, STATUTE OF—Trust in Land.—A conveyed 
to B certain land by deed of warranty purporting to 
convey the whole estate. Held, that a contemporane- 
ous agreement, whereby B was to have the beneficial 
interest in only one-half, and was to hold the legal 
title to the whole, sell the land as A’s agent,and pay 
to A one-half the proceeds, was an attempt to create a 
trust relating to land, and unenforceable, because not 
in writing.—CAMERON V. NELSON, Neb.,77N. W. Rep. 
M71. 

55. FRAUDULENT CONVEYANCE— Consideration. — De- 
fendant agreed to give his share in a farm to his sister 
for her services in keeping house for him and his 





brothers, but nothing was done towards carrying out 
the agreement until eight years thereafter, when, after 
defendant was sued, and without any demand from 
his sister, he executed a mortgage thereon to her, 
which she received with notice of the action, for no 
other consideration than the prior agreement. Held, 
that the mortgage was given with intent to hinder and 
delay creditors, and was therefore void.—ZIMMERMAN 
Vv. BANNON, Wis., 77 N. W. Rep. 735. 

56. FRAUDULENT CONVEYANCES—Partnership.— Where 
two of a firm of three partners owned the entire part- 
nership assets,a sale of his interest by one of the 
former to the one owning the other half, without the 
third partner joining, does not make such assets the 
individual property of the buyer, as against partner- 
ship creditors.—SMITH V. HEINEMAN, Ala., 24 South. 
Rep. 364. 

57. GARNISHMENT—Clerks of Court.—Where, by his 
answer, the defendant concedes that he received and 
receipted for certain money as clerk of the district 
court, and has paid a portion of it to his successor in 
office, he is still presumed to retain the balance in 
custodia legis, notwithstanding the fact that he may 
actually have paid it out on an ineffectual garnish- 
ment.—BAKER V. PETERSON, Neb., 77 N. W. Rep. 774. 

58. GARNISHMENT—Property in Hands of Receiver.— 
Gen. Laws, ch. 256, § 21, requiring a garnishee, asa 
eondition precedent to relief from a default, to deliver 
to the officer executing the default judgment against 
him all property in his hands belonging to defendant, 
requires him to so deliver property which came into 
his possession as receiver for defendant, where the 
court appointing him receiver was without jurisdic- 
tion.—GREENE V. WILLIAMS, R. I., 41 Atl. Rep. 1005. 

59. INJUNCTION—Encroachment on Land. — Though 
equity will not enjoin one from excavating his own 
land, unless serious injury to adjoining land is immi- 
nent, it will enjoin his excavating land of an adjoining 
owner to erect a supporting wall thereon.—GOBEILLE 
Vv. MEUNIER, R.I., 41 Atl. Rep. 1001. 


60. INJUNCTION—Right to Use of Streets.—The owner 
of a house, whether a dwelliug, store or mill, has a dis- 
tinct right of property in the streets aud ‘highways 
adjacent and used as approaches to it; and a use of 
such streets or highways by others for the purpose of 
forcibly preventing access to such house is an unlaw- 
ful interference with such right, and constitutes a 
private nuisance, which may be abated by injunction. 
—AMERICAN STEEL & WIRE UO. V. WIRE DRAWERS’ & 
Dig MAKERS’ UNIONS NOS. 1 AND 3,U.S. OC. C.,N. D. 
(Ohio), 90 Fed. Rep. 608. 

61. INSURANCE—Conditions—Waiver.—A broken con- 
dition of an insurance policy is waived, if the adjuster, 
with knowledge, proceeds to investigate and adjust 
the loss, though the company had no prior knowledge 
thereof.—GEORGIA HOME INS. CO. V. ALLEN, Ala., 24 
South. Rep. 399. 


62. INSURANCE—Forfeiture— Waiver. — A mortgagee 
having procured and paid for inserance, the applica- 
tion and policy for which ran in the name of the mort- 
gagor, with a provision for the payment of loss to the 
mortgagee, and the mortgagee having been treated as 
the interested party in the adjustment of the loss, and 
having been required to furnish additional proofs of 
loss, without notice that the insurer intended to ciaim 
a forfeiture on grounds then known to it, in an action 
by the mortgagee the insurer is estopped to claim a 
forfeiture on the ground that the mortgagor had quit- 
claimed the property to his wife, or assert that there 
was no privity of contract between the mortgagee and 
the insurer, or that part of the property damaged was 
not insured for the mortgagee’s benefit.—GRANGER V. 
MANCHESTER FIRE ASSUR. CO. OF MANCHESTER, ENG- 
LAND, Mich., 77 N. W. Rep. 693. 


63. INTOXICATING LIQUORS—Regulations of Transpor- 
tation.—St. 1897, ch. 271, requiring, under penalty of 
forfeiture, all intoxicating liquors transported for de- 
livery in towns where certain licenses have not been 
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granted to be transported by regular carriers, in pack- 
ages plainly marked with the kind and the amount of 
liquor and the name and address of the consignor and 
consignee,and requiring the carrier to keep a record of 
all liquors transported, is a proper exercise of the 
State’s police powers.—COMMONWEALTH V. INTOXICAT. 
ING LIQUORS, Mass., 52 N. E. Rep. 389. 

64. JUDGMENT — Conclusiveness — Mortgagees not 
Parties.—A judgment against a railroad company is not 
binding on its bondholders or mortgage trustees who 
were not parties thereto, and they may relitigate the 
plaintiff’s right to recover, as well as the amount of 
recovery, when it is sought to establish such judg- 
ment as a lien superior to the mortgage.—CENTRAL 
TRUST CO. OF NEW YORK V. HENNAN,U.S. O. C. of App., 
Sixth, District, 90 Fed. Rep. 593. 

65. JUDGMENTS—Lien.—A judgment against a railroad 
company in a county in which the road is operated is a 
lien on the real estate of the company.—BARNETT V. 
East TENNESSEE, V. & G. Ry. Co., Tenn., 48S. W. Rep. 
817. 

66. JUDGMENT—Restraining Enforcement.—A bill to 
restrain the collection of a judgment by an insolvent 
judgment creditor because the debt on which it was 
based was secured by collateral sufficient to pay it, 
and the judgment creditor permitted it to become 
worthless, and that no defense was made to the 
action at law because of complainants’ sickness, does 
not lack equity.—OWEN v. GERSON, Ala., 24 South. 
Rep. 413. 

67. LIFE INSURANCE—Construction.—A policy of life 
insurance in favor of insured’s wife, or should he sur- 
vive her, then in favor of her children, creates‘a vested 
defeasible interest in all the children, which descends 
to the grandchildren, though one child died before 
the wife, she having died before insured.—VOss v. 
CONNECTICUT MOT. LIFE INS. CO., Mich., 77 N. W. Rep: 
697. ° 

68. MASTER AND SERVANT—Negligence—Knowledge of 
Danger.—A servant, whose duties called him intoa 
scrap bin, where sheet iron was so piled as to be liable 
to fall, was not bound to carefully examine it, to see 
that it was not dangerous, but only to exercise ordi- 
nary care toavoid apparent dangers, relying on the 
master’s duty to keep the place in a reasonable safe 
condition.—BALTIMORE & 0.8. W. Ry. Co. v. SPAULD- 
ING, Ind., 52 N. E. Rep. 410. 


69. MASTER AND SERVANT — Vice-principal —Fellow- 
servant.—Plaintiff, employed to grade and pile strips 
for wheel rims and do other common labor in defend- 
ant’s factory, was directed to remove certain pieces of 
lumber which had been covered by the piled rims. 
The direction was given by one H, employed to do 
work simiiar to that done by plaintiff, but who was 
occasionally left in charge of a branch of the work 
during the temporary absence of defendant’s foreman, 
but who was not otherwise vested with authority. H 
undertook to assist plaintiff in removing the timber, 
but his negligence gaused the rims to fall and injure 
plaintiff. Held, that as H was the fellow-servant of 
plaintiff, and as his negligence was the sole cause of 
the injury, defendant was not liable. — HODGES Vv. 
STANDARD WHEEL Co., Ind.,52 N. E. Rep. 391. 


70. MECHANICS’ LIENS — Contract. — Under the me- 
chanic’s lien law, making the lien of material-men de- 
pend on the original contract, they cannot hold the 
owner for the balance of the price; the contractor. 
abandoning the contract, and being paid for what he 
had done, before notice to the owner of the lienors’ 
claim. — RITER V. HOUSTON OIL REFINING & MANU- 
FACTURING Co., Tex., 48S. W. Rep. 758. 


71. MECHANICS’ LIENS—Notice—Name of Owner.—Gen. 
Laws, ch. 206, §7, requiring the lodged account fora 
mechanic’s lien to contain a notice “to whose estate in 
the same the said account refers,” means the owner 
when the construction was begun and the lien at- 
tached, and not the owner when the account was 
lodged.—CHACE V. PIDGE, R. I., 4™Atl. Rep. 1015. 





72. MORTGAGE—Ejectmen&—A second mortgagee, with 
power of sale, is not entitled to maintain ejectment for 
land purchased under its own foreclosure as against 
the purchaser under a foreclosure of the first mort. 
gage with power of sale, the mortgage day of which 
had transpired before the second mortgage was exe. 
cuted, because the common mortgagor had not the 
legal title when the second mortgage was executed.— 
NEW ENGLAND MORTGAGE SECURITY CO. V. CLAYTON, 
Ala., 24 South. Rep. 362. 

73. MORTGAGES — Evidence. — Parol evidence is not 
admissible to change the terms of a mortgage as to 
consideration, unless there is a plea of non est factum, 
or an allegation of mistake in this respect, witha 
prayer for reformation.—BRUNSON V. HENRY, Ind., 52 
N. E. Rep. 407. 

74. MUNICIPAL BoNDS—Power to Make Negotiable.— 
Negotlability is a usual and valuable feature of munie- 
ipal bonds, and a statute authorizing the issuance of 
bonds by municipalities will be construed as giving 
power to make them negotiable, in the absence of 
provisions clearly showing a contrary intention.— 
D'ESTERRE Vv. CITY OF BROOKLYN, U. S. C. C., E.D. 
(N. Y.), 90 Fed. Rep. 586. 

75. MUNICIPAL CORPORATIONS—Assessments—Paving. 
—Const. art. 3, § 48, providing that the legislature shall 
not levy taxes except for specified purposes, does not 
prohibit it from conferring on cities the power to im- 
pose special taxes on persons and property for street 
improvements. — HUTCHESON Vv. STORRIK, Tex., 48 8. 
W. Rep. 785. 


76. MUNICIPAL CORPORATIONS—County Warrants,—In 
an action on county warrants, where the only defense 
isthatthe county had exceeded the constitutional 
limit of indebtedness, the introduction of the war- 
rants, properly executed,and proof of their ownership 
by the plaintiff, make a prima facie case, and place on 
the defendant county the burden of proving by com- 
petent evidence the facts necessary to show that, 
when the indebtedness represented by the warrants 
was created, the county was incapacitated by the limi- 
tation from incurring the same.—ROLLINS V. BOARD OF 
Com’rRs OF RIO GRANDE County, U.S. C. C. of App., 
Eighth Circuit, 90 Fed. Rep. 575. 


77. MUNICIPAL CORPORATIONS — Defective Sewers — 
Damages.—Where acity, after the construction of & 
storm sewer in a certain street, changes the estab- 
lished grade of adjoining streets so as to turn addi- 
tional water into the sewer, overtaxing its capacity, 
the city is liable for injury to adjoining property own- 
ers, caused by the water backed up from the sewer. 
—KING V. GRANGER, R. I., 41 Atl. Rep. 1012. 


78. MUNICIPAL CORPORATIONS—Defective Sidewalks. 
—A few days prior to plaintiff's injury, caused by 
falling on city sidewalk, it was covered with two 
inches of snow, which was packed hard and evenly 
by travel. The weather turned wari, causing the 
snow to melt, when it again froze. in the form of 
footprints, making it slightly uneven. Plaintiff, in 
passing over it, slipped and was injured. Held, that 
reasonable care did not require the walk to be 
scrapped, or that mere footprints made and frozen 
in the soft snow should be removed by the city, and 
that the evidence did not entitle piaintiff to recover. 
—HEYER Vv. CITY OF JANESVILLE, Wis., 77 N. W. Rep. 
729. 

79. MUNICIPAL CORPORATIONS—Sewers — Negligence. 
—A city discontinued an old sewer and built a new 
one. It was not required to connect the premises of 
plaintiffs with the new sewer. Some time after the 
new sewer was constructed, the city walled up the 
old sewer without notice to or knowledge of plaintiffs, 
which caused the sewage to back into the cellar of 
plaintiffs. Held, thatthe city was liable in the ab- 
sence of plaintiffs’ contributory negligence, unless it 
took reasonable precautions to avoid injury to 
plaintiffs.—O’'BRIEN V. CITY OF WORCESTER, Mass., 52 
N. E. Rep. 355. 
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80. MUNICIPAL CORPORATIONS — Sidewalks — Vested 
Rights.—Complainant lot owners were served with a 
notice to rebuild their walk within 20days. They let 
a contract for anewtar walk,and proceeded to pro- 
vide a foundation therefor. Before anything further 
was done, and only a few days later, the common 
council passed an ordinance which had been pending, 
extending the stone walk district so as to cover com- 
plainants’ lots. Complainants were immediately no- 
tified that they must build a stone walk, in accordance 
with the ordinance. The work done on the foundation 
for the tar walk could have been utilized for the stone 
walk. Held, that complainants acquired no vested 
rights to construct a tar walk.—SCRIBNER V. CITY OF 
GRAND RAPIDS, Mich., 77 N. W. Rep. 699. 

81. MUNICIPAL CORPORATION — Streets — Vacation.— 
The vacation of a street by a municipality without au- 
thority can be enjoined at suit of one whose property 
abutting thereon would be depreciated thereby, it be- 
inga special injury to her, though it would affect many 
others inthe same manner.—CITY OF TEXARKANA V. 
LeacH, Ark., 488. W. Rep. 807. 

82. NEGLIGENCE — Death of Child—Contributory Neg- 
ligence of Parent.—V. S. §§ 2451, 2452, provide that when 
the death of a person is caused by an unlawful act, 
which would have entitled the injured party to dam- 
ages if death had not ensued, the wrongdoer shall be 
liable in an action in the name of the personal repre- 
sentative of the deceased for ‘‘such damages as are 
just with reference to the pecuniary injuries resulting 
from such death to the wife and next of kin.” Held, 
thata recovery thereunder is not inthe right of the 
intestate, but in the right of the widow and next of 
kin, sothat it may be defeated by their contributory 
negligence.—PLOOF V. BURLINGTON TRACTION Co., Vt., 
41 Atl. Rep. 1017. ; 

8. NOTARY — Depositions.—An attorney in a distant 
city, employed to find and furnish the names of wit- 
nesses to prove certain facts, is incompetent to act as 
the notary to take the depositions of such witnesses.— 
TESTARD V, BUTLER, Tex., 48 S. W. Rep. 753. 

8. NOVATION—What Constitutes.—An agreement be- 
tween three persons, by which the first isto pay the 
third a debt due him from the second, who is to be re- 
leased, and who agrees to discharge a claim due him 
from the first, constitutes a novation.—MARTIN V. CUR- 
118, Mich., 77 N. W. Rep. 690. 

%. OFFICER AND OFFICERS — Constables’ Bonds.—Al- 
though a constable’s bond is given to the treasurer of 
a city, instead of to the city, as required by statute, 
yet, being voluntarily executed, and there being noth- 
ing in the condition contrary to law, it is a valid bond 
atcommon law.—FARR V. ROUILLARD, Mass., 52 N. E. 
Rep. 443. 

8. OFFICERS — De Facto Officer.—A person who. at 
the time he was elected to office was disqualified be- 
cause an alien is merely ade facto officer, although after 
his election he becomes naturalized.—MAYoR, ETC. OF 
City OF VICKSBURG V. GROOME, Miss., 24 South. Rep. 
306. 

87. PLEADING — Bill of Particulars.—While it is the 
practice to require of plaintiff a bill of particulars, 
when requested on any reasonable ground, a demand 
for particulars which it is impossible for him to fur- 
nish cannot be entertained.—SULLIVAN Vv. WATERMAN, 
R. 1,41 Atl. Rep. 1006. 


88. PRINCIPAL AND AGENT — Election of Remedies.— 
Where an agent receives and holds money which er 
equo etbono belongs toa third person, the latter, by 
giving notice before the,agent pays the money over to 
the principal, may elect either to hold the principal or 
agent responsible, in an action for money had and re- 
ceived.—EKUFAULA GROCERY CO. V. MISSOURI NAT. 
Bank, Ala., 24 South. Rep. 389. 


89. PRINCIPAL AND SURETY.—Where the maker of a 
hote gives a mortgage to the payee to secure it equally 
with other indebtedness, the payee must disclose to a 
surety on the note what has been paid thereon, and the 





applicaticn of money received from sales of the mort 
gaged property.—PARROTT V. CHESTERTOWN NArtT. BANK, 
Mé., 41 Atl. Rep. 1067. 

90. PRINCIPAL AND SURETY—Building Contracts.—An 
owner of a building under construction, who loaned 
the contractor small sums of money on duebills to be 
repaid out of the next monthly installment on the con- 
tract price, and who, on July 2d, advanced wages di- 
rect to the contractor’s workmen, on an estimate then 
due, and which was in fact made on the 3d of July, did 
not thereby work a material alteration of the contract, 
which provided for payment of monthly installments, 
and thus avoid the obligation of the contractor’s 
surety, so as to permit him to acquire a material-man’s 
lien.—STEPHENS V. ELVER, Wis., 77 N. W. Rep. 787. 

91. PRINCIPAL AND SURETY — Trustees.—Ia an action 
against a surety on the bond of atestamentary trustee, 
a recitation ia a certificate of probate that the court 
appointed the trustee “pursuant to notice duly pub- 
lished,” and the fact thatthe trustee accepted the ap- 
pointment, and defendant recognized the jurisdiction 
of the court to make the appointment, by signing the 
bond, are sufficient to establish such jurisdiction, in 
the absence of any evidence to the contrary.—RICHTER 
v. LIEBY’s ESTATE, Wis., 77 N. W. Rep. 745. 

92. PUBLIC LANDS — Homestead Entry.—Under the 
homestead act (Rev. St. U. S. § 2296), declaring that no 
land acquired thereunder shall be liable for any debt 
contracted prior to the issuance of the patent therefor, 
a sheriff’s deed made pursuant to an execution sale for 
a debt contracted before the patent issues conveys 
nething.—DICKERSON V. BRIDGES, Mo., 488. W. Rep. 
825. 

98. RAILROAD COMPANY—Injury — City Ordinance.— 
Evidence of un invalid ordinance imposing a duty on & 
street railroad company in the operation of its cars is 
no evidence of its liability for a neglect of the duty im- 
posed, where it is not shcwn that it agreed to be 
bound by it.—SANDERS V. SOUTHERN ELEC. Ry. Co., 
Mo., 48S. W. Rep. 855. 

94. RAILROAD COMPANY—Crossings—Signals.—A stat- 
ute requiring a locomotive’s whistle to be blown, and 
its bell rung 80 rods before crossing a public street, 
does not apply when the engine starts withinthe 80 
rods.— HOUSTON, ETC. R. CO. v. PATTERSON, Tex., 48S. 
W. Rep. 747. 

95. RAILROAD COMPANY — Negligence — Fellow-serv- 
ants.— Negligence of a fellow-servant does not preclude 
arailroad employee from recovering for an injury, if 
the railroad company is guilty of negligence that con- 
tributed thereto.—INTERNATIONAL, ETC. R. Co. V. 
BonatTz, Tex., 48S. W. Rep. 767. 

96. RAILROAD COMPANY—Street Railroads—Rights in 
Streets.—Where the construction of a street railway is 
authorized by competent authority, and there is no in- 
vasion of, or physical interference with, the property 
of an abutting owner, there is no taking without due 
process of law, withinthe meaning of the constitu- 
tion, and therefore injunction will not lie to prevent 
consequential injuries resulting therefrom.—POOLE V. 
FALLS ROAD ELECT. RY. Co., Me., 41 Atl. Rep. 1069. 


97. RECEIVERS — Appointment—Mortgage.—The ap- 
pointment of a receiver in a foreclosure suit does not 
constitute a taking of possession of the property by 
the mortgagee, as against other creditors, nor affect 
priorities, but the receiver holds possession for all 
parties interested.—CENTRAL TRUST CO. OF NEW YORK 
v. WORCESTER CYCLE MFG. Co., U. 8. C. C., D. (Conn.), 
90 Fed. Rep. 584. 


98. RECEIVERS — Intervention.—The assets ofan in- 
solvent corporation, including a note, were placed in 
the hands of a receiver. Subsequently a large portion 
of the creditors agreed to settle theirclaims ata dis- 
count, and an order was made directing a sale of the 
assets, at which plaintiff purchased in good faith and 
for value. The sale was confirmed, and provision 
made for non-consenting creditors, one of whom, with 
notice of these proceedings, thereafter procured an- 





146 CENTRAL LAW JOURNAL. 


No.7 








other receiver to be appointed, who was directed to 
take the assets ofthe insolvent. Held, that such re- 
ceiver was not entitled to intervene in an action by 
plaintiff against the makers of the note, and in that 
proceeding contest the validity of plaintiff's title 
thereto.—ANDERSON V. CHICAGO TITLE & TRUST CO., 
Wis.,77N. W. Rep. 710. 

99. RECEIVERS—Intervention—Croppers.—A cropper, 
who was ejected from possession of land, and of his 
crop grown thereon, and whose landlord successfully 
prosecuted anotber action of ejectment, and regained 
the land, and procured sequestration of the crop by a 
receiver, is, for the purpose of properly administering 
the fund, entitled as of right to intervene in the re- 
ceivership proceedings.—ExX PARTE BREEDLOVE, Ala., 
24 South. Rep. 363. 

100. RECEIVER—Sale of Attached Property—Liens.— 
Where a receiver sells property upon which attach- 
ments have been levied before it passed into his hands, 
the purchaser is entitled to have the liens removed, 
before he can be compelled to comply with an order 
ratifying the sale to him.—BROOKFIELD V. SHARPE, 
Md., 41 Atl. Rep. 1072. 

101. REMOVAL OF CaUSES—Federal Questions.—Under 
Act Cong. March 3, 1887, as corrected by Act August 13, 
1888, providing for removal of causés from the State to 
the federal courts by defendant, plaintiff has no right 
to such removal, except ina suit between citizens of 
the same State claiming lands under grants of different 
States.—DARTON V. SPERRY, Conn., 41 Atl. Rep. 1052. 


102. Res JUDICATA— Parol Evidence. — A judgment 
holding that a party could not set up a prescriptive 
right to the use of all the water of a pond, in contra- 
diction of the terms of a deed, is a bar to his setting up 
a prescriptive right to such part of the water as was 
used by his predecessor in title, where such prede- 
cessor had used the entire water of the pond.—DYER 
Vv. CRANSTON PRINT WORKS, R. I., 41 Atl. Rep. 1015. 


103. SaLE—Conditional Sale.—While the written con- 
tract in question purports to be a consignment of 
xoods to defendant’s assignors for sale as the agents 
of plaintiff, yet it appears on its face that its real pur- 
pose is to cover up a conditional sale; that it was 
made in such form in order that plaintiff might give 
said assignors a false credit, by keeping the contract 
off record, and still be protected. As to the assignors’ 
creditors, it must be regarded as a conditional sale; 
and, as it was never filed of record, the condition is 
void as to them.—H. H. BaBcock Co. v. WILLIAMS, 
Minn., 77 N. W. Rep. 791. 

104. SALE OF LOGS.—Where the buyer and seller of 
logs agree that each shall furnish a scaler, but the 
buyer subsequently directs his scaler to act independ- 
ently of the seller’s, the seller cannot insist that his 
scale is conclusive, in the absence of a demand for a 
joint scale, but the quantity sold is for the jury.— 
BOYCE V. BARKER, Mich., 77 N. W. Rep. 692. 

105, SHERIFFS— Discharge of Attachment. — On the 
dissolution of a levy of attachment, the attachment 
plaintiff, who took an appeal without notifying the 
sheriff thereof, and withovt obtaining a writ of super- 
sedeas, could not, when the appeal resulted in his 
favor, hold the sheriff liable for the value of the at- 
tached property which the claimant below had re- 
moved, since it was the sheriff’s right to turn it over 
to the successful claimant when the levy was dis- 
charged.—MEMPHIS GROCERY CO. V. ANDERSON, Miss., 
24 South. Rep. 387. 

106. TRusTS—Resulting Trusts.—The fact that a debt 
was incurred after a trust resulted to the debtor does 
not preclude the creditor from subjecting the trust 
estate to the debt.—GOODRICH V. HICKS, Tex., 48 5. W. 
Rep. 798. 

107. Trust FuND—Creation.—To create a trust fund 
out of which a trustee may make disbursements, the 
trustor must have some present or future right to, or 
interest in, the fund directed to be set apart.—FISHER 
Vv. DONOVAN, Neb., 77 N. W. Rep. 778. | 





108. VENDOR AND PURCHASER—Contract to Sell Land, 
—By a contract in writing signed by A and B, the 
former agreed to sell and convey tothe latter certain 
described real estate, provided the latter made certain 
specified payments of money at certain specified 
times. The contract contained no agreement on the 
part of B to purchase the real estate,or to make the 
payments mentioned. Held, (1) that by the contract 
A gave B the option to purchase said real estate; (2) 
that B’s failure to make the payments specified did 
not invest A with a cause of action against him on the 
contract.—DARR V. MUMMERT, Neb.,77N. W. Rep. 767, 


109. VENDOR AND PURCHASER—Sale of Land—War. 
ranty.—Lot A of land subject to a judgment lien was 
sold by the owner to defendant. Lot B was thereafter 
sold to plaintiff. Afterwards, defendant, by warranty 
deed, conveyed lot A to plaintiff. Plaintiff, by war. 
ranty deed, conveyed lot B to M. Lot A was sold under 
the execution issued on the judgment, and purchased 
by M. Held, in an action for breach of warranty, that 
an answer failing to state the nature of the convey. 
ance from the original owner to defendant stated no 
defense.— JENKINS V. CRAIG, Ind., 52 N. E. Rep. 423. 


110. WATERWORKS COMPANY—Purity of Water—War. 
ranty.— A waterworks company, operating under a 
franchise from, and contract with, a municipal cor. 
poration, in distributing water for public and domestic 
use, is not responsible as an implied warrantor of the 
purity of the water distributed by it.—GREEN V. AsH- 
LAND WATER CoO., Wis., 77 N. W. Rep. 722. 


1ll. WILLS — After-born Devisees. — A testator pro- 
vided that his estate be held in trust for the use and 
benefit of his granddaughters living at the time of his 
death, and of the surviving issue of any who died in 
his lifetime or subsequently. Held,that granddaugh- 
ters born after the death of testator could not take 
either as first takers or by way of the remainder.— 
HOOPER V. SMITE, Md., 41 Atl. Rep. 1095. 


112. WILLs—Codicil — Ambiguity. — Although a will 
disposes of the testator’s entire estate among several 
legatees, a codicil giving a sum fixed to a certain per- 
son is not to be rejected because it is ambiguous as to 
which of the funds theretofore bequeathed shall be 
subject tothe payment of the last legacy.—HOME FOR 
INCURABLES V. NOBLE, U.S.S. C., 198. C. Rep. 226. 

113. WILLS—Contest—Parties.—Since the fact that a 
will may have been tampered with in regard to the 
amounts of some of the legacies will not render the 
entire will invalid, a person not named in the will has 
no interest in the amount of such legacies, and cannot 
contest the will on such grounds.—IN RE WIDDOWSON’S 
WILL, Penn., 41 Atl. Rep. 977. 

114. WITNESSES—Competency.—Code, § 590, provid- 
ing that, in an action against an administrator, the 
party in interest shall not testify as to transactions 
with the deceased, disqualifies a surviving partner 
from testifying who composed the firm of which he 
was a member, in an action against the administrator 
of the deceased partner on the firm note.—CHARLOTTE 
Or. & FERTLIZER CO. v. RIPPY, N. Car., 31S. E. Rep. 
879. 

115. WITNESSES — Competency — Transactions with 
Persons Since Deceased. — Under the Pennsylvania 
statute which provides that a person otherwise incom- 
petent as a witness shall become competent by a re 
lease or extinguishment in good faith of his interest, 
the question of the good faith of the transfer is a pre 
liminary one forthe court, and an assignment by ® 
plaintiff, in a suit against executors, within two weeks 
of the time he is called as a witness, of a part of his 
interest in the suit to his wife in consideration of love 
and affection and one dollar, and of the remainder t0 
his brother “for value received,” will not be held to 
qualify such plaintiff to give testimony against the de 
fendants intended to maintain an imputation of gross 
fraud on the part of the testator,and another also 
since decased.—LE Roux V. GIRARD, U.S. C. C.,E. D. 
(Penn.), 90 Fed. Rep. 537. 





